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REPORT BY PRESIDENT OF A.B.A. TO K.B.A.* 


By Ross L. Matoneg, Roswell, New Mexico 
President of the American Bar Association (1958-1959) 


PRESIDENT JAy ScoveL: I am happy to see as many of you out at this time of 
day, which is unusual for a bunch of lawyers at a convention, and it is a tribute 
that is due to our speaker. 

Now you will notice on the program that it has allowed in there a space of 
15 minutes for the speech of the President of The American Bar. Well, that is 
wrong, in this respect. I think that is the time that was allowed for me to intro- 
duce him. (Laughter) 

The dope that I have here, which discloses beyond a doubt his right to be 
President of The American Bar would take about that long, if I would use all of it. 
But I am not going to use all of it. Most of you have heard a lot about him, and 
you came here to hear him and not me, and so I'll simply say this, that the 
speaker that we have the honor of having with us, of course, as you know, is 
the President of The American Bar. He was admitted to practice in New Mexico 
in 32, at Roswell, New Mexico, and is a Fellow of The American College of 
Trial Attorneys. He has been a Deputy Attorney General. He has held many 
public offices and positions in Bar Associations and so forth. During the war 
he was on active duty in the Navy and spent over a year on an aircraft carrier 
in the Pacific, and he has been an active member of The American Bar for 20 
years, belonged to the House of Delegates at one time and Board of Governors. 
For those of us who have met her, one of the biggest accomplishments he had 
was when he married Elizabeth. 

So, as I say, I could use the entire 15 minutes going over the things that they 
say about him, but I am not going to do that, I am just going to present to you 
now the President of The American Bar Association, Ross Malone. (Standing 
applause. ) 


®Address delivered at the annual meeting of the Bar Association of the State of Kansas, Hutchinson, Mew 8, 
1959. In this report, Mr. Malone tells about the second “Law Day U.S.A.,” which was celebrated on May 1, 1959. 
‘~ — the need for independent courts, and discusses briefly his trip to the U.S.S.R., and its system of 
justice. 
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PresENT MaA.one: President Scovel, distinguished guests and ladies ang 
gentlemen of the Bar Association of Kansas. 

I want to agree with your President, that your presence here this morning is 
truly remarkable, but I can’t agree with him it is a tribute to the speaker, it is 
a tribute to the Bar Association of Kansas that you can turn out this many - 
members at this hour of the morning to hear a speaker. 

I can make that statement with some feeling, because not too long ago we 
started a regional meeting up in Pittsburgh, Pennsylvania, that was made up | 
of the representative lawyers of six states and we started it a little early in the 
morning, and when the time came for the welcoming addresses to begin, we had 
a little smaller group than this by quite a bit, and as I say, the lawyers were 
selected from six states around there. 

I must say that the mayor put us at our ease when he said, “Don’t you fellows 
feel badly about not having turned out a big crowd to start off with this morning, 
I came down last week to welcome a pharmaceutical convention, and when | 
got up there were two people in the room.” (Laughter) 

I do appreciate very much your presence here this morning. I appreciate 
the opportunity to take part in this program of your association. Mrs. Malone 
and I have been looking forward for a long time for the opportunity to be 
here, and when it seemed for awhile that we were going to be cut down toa 
very late arrival last night and an early departure today, we were most dis- 
appointed. We were very happy that we were able to get here to enjoy your 
banquet last night and to enjoy particularly the masterful job that Carl Conway did. 

The introduction of speakers is a sort of interesting thing. As you go around 
the country speaking at various programs, you encounter all sorts of introductions. 
Night before last I spoke to a joint meeting of the Law School of Notre Dame 
University and the St. Joseph County Bar Association at South Bend, and I 
was introduced as one of the leading members of the S.P.P.1., Society for the 
Protection of Protestant Irish. (Laughter) 

Then I was up in the State of Washington a while back, and a friend of mine 
introduced me something like this: He said, “It is my pleasure to present to you 
Exhibit A in support of the proposition that The American Bar Association is 
dominated by corporation lawyers from large metropolitan centers. Its President, 
Ross Malone from Roswell, New Mexico.” (Laughter) 

I was interested last night in the mention that was made both by your President 
and by your speaker with reference to the fact that this is a voluntary Bar 
Association and that your membership and that of the State of Iowa probably 
are the two highest percentage-wise membership in the Bar Associations of 
the United States of which I have any knowledge. That figure of 97 per cent 
in Iowa has always been pointed to with awe by all of the voluntary associations 
in the country and certainly the figure which you have achieved is quite com- 
parable. I congratulate you upon it. When I think of voluntary associations, I 
am always reminded of a little situation down in New Mexico, a thing that occurred 
a few years ago. We got an oil field over at Hobbs, New Mexico, that was dis- 
covered right in the middle of the town, and they drilled oil wells in the front 
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yards of all the houses and back yards of all the houses, and I was going in to 
see a friend of mine, the president of a bank there, and he was busy and I sat 
down to wait for him to get through and the door opened, and a colored man 
came out that was dressed within an inch of his life, and carrying about the 
biggest brief case I had ever seen. When I got in to see this bank president, I 
said, “Bill, I was curious about the colored man that just came out of your office.” 
“Well,” he said, “that’s an interesting story.” He said, “He is the president of the 
First African Methodist Episcopal Church of Hobbs, New Mexico.” “And,” he 
said, “the First African Methodist Episcopal Church of Hobbs, New Mexico, 
has an oil well in the front yard and another one in the back yard of the church, 
and they have got $94,000 on deposit in this bank.” He said, “Last night after 
prayer meeting, they had a business meeting of the church and adopted a couple 
of resolutions and he brought them in to me this morning. The first one was, 
Be it Resolved that there is hereby declared a dividend of $200.00 to each member 
of the church. (Laughter) The second one was, Be it Further Resolved the mem- 
bership is closed until further notice.” (Laughter) 

Well, in spite of all the benefits you are getting out of this voluntary association, 
I imagine you are not quite ready to close that membership yet. But I certainly 
do congratulate you upon it. 

The accomplishments of your Association, which is known from one end of 
the country to the other, and I have had the pleasure of mentioning it a great 
many times this year, was the recent amendment of your constitution to make 
the non-partisan judiciary plan applicable to your Supreme Court. That was 
an extremely significant accomplishment on the part of your Bar; and the people 
of the State of Kansas. The entire country was watching with a great deal of 
interest to see what was going to happen in that election. 

There is over the country generally a rising tide of sentiment in favor of some 
sort of non-partisan plan for the selection of the judiciary, and the two most 
significant things that have occurred in the past several years have been the 
amendment of your constitution, and the constitution of Alaska, which as you 
know makes the plan applicable to all of the judges of the State of Alaska. 

In successfully adopting that innovation of applying it to your supreme court, 
you have made a significant contribution to the progress in this field of the 
improvement of the judiciary, and I am delighted not only to recognize it, but 
to congratulate on behalf of the American Bar Association. I am going to be 
talking about it and mentioning it in speeches around the country quite fre- 
quently, as I have heretofore. 

You know it is a nice thing to get down to Kansas. I sort of feel like I'm 
getting home when I get down in this area for several reasons. We've got a 
lot in common other than a boundary down west. The friends that we have 
made in the State of Kansas over the years are more numerous than I had 
realized until I got here. It is a great pleasure to be on the program of Jay 
Scovel’s annual meeting, because I have had the good fortune to be associated 
with him rather frequently during the past year. I first got an opportunity to 
know him good up at Gardenhouse at the national conference on continuing 
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education of the Bar, and our paths crossed a number of times during the year, 
I have been tremendously impressed with his sincerity and his devotion to the 
responsibility with which the lawyers of Kansas entrusted him, and the meeting 
which you are having here and the program of this meeting are certainly fine 
evidence of that conscientious interest on his part. 

It’s good to see Bane Eidson who represents you in the House of Delegates 
of The American Bar Association. I think Bane and I first got acquainted at a 
Rotary meeting on the S.S. Queen Mary in 1957, as I recall, Bane. Then we have 
seen him in the House of Delegates since then and in various capacities in 
The American Bar Association activities. 

Bill Carey, of course, has been your state delegate for a number of years 
and is well known to all of us. 

I had a lot of personal pleasure in seeing Fred Conner from over at Great 
Bend. Our story is that he and I won the war. At least we were in the Navy 
together and I think at times we used to say we were fighting the Navy, didn’t 
we, or we were fighting the war, I’m not sure which, but in any event, we were 
entitled to some of the credit for the success. 

There is one other reason I might mention I am particularly glad to be in 
Hutchinson. You here in Kansas have produced two of the finest younger 
lawyers practicing in the State of New Mexico today, in the person of Jack 
Camel who was reared here in Hutchinson, and Jim Spearling who was reared 
in Kansas, I am not sure whether it was here or in the immediate vicinity; but 
they both came out to New Mexico about the time they got out of school and 
have been practicing out there since about 1940. Jim Spearling is a member 
of the largest firm in Albuquerque and has made a state-wide reputation for 
himself. Jack Camel came down and joined my firm and was a partner in 
our firm for about 6 years until he decided he wanted to become active politically, 
so he pulled out to be able to devote more time to politics, and the indications 
are that in the not too distant future, Hutchinson will be able to say it produced 
a governor of New Mexico. Jack is doing a magnificent job down there, and is 
one of our most highly regarded younger members of the profession. 

So we do have a lot of close bonds between the States of Kansas and New 
Mexico. 

As the President said, the program said I was to have 15 minutes. I told him 
last night that my speech was going to require 30 minutes, and he said that 
was perfectly all right, and so I think I should say to you that you came to 
listen and I came to talk, and if you get through before I do, why feel free 
to leave. (Laughter) 

I want to talk for a few minutes this morning on the subject, “Law Day 
U.S.A.—In Retrospect.” 

The second celebration of Law Day, U.S.A., which occurred a week ago today 
was a tremendous success all over the United States. The extent and diversity 
of the event in celebration of Law Day exceeded all of our anticipations. The 
1,400 state and local Bar Associations of the United States joined in what was 
undoubtedly the greatest single coordinated effort the legal profession has made 
in the history of our country. 
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The participation of the press, radio, television and other media of public 
information was a major factor in the success of the celebration, as was the 
cooperation of our schools and educational institutions. I am happy to acknowl- 
edge the great, great debt of gratitude that the Association and the legal profession 
owe to the news media and to our educational institutions in connection with 
that celebration. 

The observances ranged from messages from the President of the United States, 
a national broadcast by Judge Learned Hand and speaches by Justices of the 
Supreme Court of the United States, to the dedication of a plaque to commemorate 
the location of Mark Twain’s father’s law office over in Hannibal, Missouri. 
It included literally thousands of addresses by lawyers to school assemblies and 
civic clubs, included special courtroom ceremonies, and every other type of 
observance which the ingenuity of our profession could devise. In Dallas, Texas, 
I learned of a plan whereby the lawyers were going to teach the courses in civics 
and government on Law Day in all the high schools. 

All of these ceremonies were directed to a single objective, to an increased 
appreciation and understanding on the part of the public of the place of law in 
our lives and the importance of our system of justice as an institution of government. 

Indications are that there were over 30,000 events of various types that took 
place in connection with the Law Day celebration throughout the United States. 
I doubt if there is any other day commemorated nationally of this type which 
has had such a great impact upon the country. 

During the past 8 months I have had the privilege of talking to many, many 
people about Law Day; they range from the President of the United States, 
Presidents of national television networks, and national publishers, all the way 
down to men down on the street. 

I have been impressed by the enthusiasm of all of these people for the basic 
philosophy of Law Day. 

None of the people to whom I refer was a lawyer. It wouldn’t have been sur- 
pirsing if some of them had had the misconception that we were celebrating 
“Lawyers’ Day” rather than Law Day. But I am glad to be able to say that 
I encountered no such misapprehension anywhere. It is a great tribute to our 
profession that that is true, because if the profession should ever undertake to 
appropriate Law Day to itself and make it “Lawyers’ Day,” we will have destroyed 
its significance insofar as the country is concerned, but I am confident that that 
will not occur. 

As Law Day, it is significant, not only to lawyers but to all of our citizens. 
And why is that soP What is it about the place of law in our lives that commands 
the interest and respect of all of the people of the United States? 

The answer seems clear to me. I think it’s because there is a personal relation- 
ship between every citizen and the law. Whether or not he has ever had occasion 
to have recourse to it, he consciously or subconsciously recognizes the law and 
the courts that administer it as his final hope for the vindication of his individual 
rights as a citizen of this country. He may have the utmost confidence in the 
President and the Executive Branch of the government. He may feel that the 
Legislative Branch of our government should be paramount because of its rep- 
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resentative character and the fact that it is responsive to the electorate and the 
ballot box; but he realizes that it is to the Judicial Branch of the government 
that he individually will have to turn for the vindication of his rights when. 
ever they are threatened. He realizes also that his standing in the courts is 
not going to depend upon whether he is in the majority or in the minority in the 
assertion of his rights, whether the opposing party is the government of the 
United States of America, a large corporation, all of the rest of the people 
in his own immediate neighborhood, whoever it may be, they are going to 
have to meet him on equal terms at the courthouse. 

And so as a result, I believe the average citizen of this country today regards 
the courts in a very special category as regards his interest and confidence, and 
it is vital that he continue to so regard them. 

One of the most valuable aspects of Law Day, I think, is the opportunity which 
it provides to increase confidence in the courts, through increasing the under. 
standing of the people of our country as to their functioning and as to their 
place in our governmental framework. 

There is one aspect of the functioning of courts concerning which under- 
standing needs particularly to be increased today. It is the necessity that in 
a government composed of three equal coordinate branches, the Judicial Branch 
of the government must be independent. Most lawyers understand that fact. 
They realize that so long as courts are presided over by human beings, there 
is great danger that judges will become subservient to any agency or instru- 
mentality upon which they were dependent to any extent whatever; and only 
through the existence of independent courts can our rights as citizens be pro- 
tected. To accomplish that protection, the court must be independent of both 
governmental and private influence. And in a democracy, appreciation of that 
requirement by the public is equally essential, if independence is to be maintained. 

If the celebration of Law Day has contributed to public appreciation of the 
necessity for independent courts in this country, as I hope and think that it 
has, it will have made a vital contribution to the strength of this nation, even 
though the objectives of Law Day are far broader than that. 

Now may I offer an example of what happens when courts aren’t independent? 
Last summer I had occasion to be in the U.S.S.R. where a small group of officials 
of The American Bar Association was talking to judges and lawyers of Russia. 
We were interested particularly in their system of justice, in the law that they 
applied and in the status of the legal profession in the society of Russia today. 
We found to our surprise that there are some 16,000 lawyers still in private 
practice in Russia, who make their living entirely from the fees that are paid 
by their clients. Moscow, a city of approximately 5 million people, has some 
2,000 lawyers in private practice representing clients. These private practitioners 
are not working for the government as everyone else in Russia is, but they are 
employed by clients. 

The system of people’s courts with the appellate courts leading finally to the 
supreme court of the U.S.S.R. was a more complete system of courts than we 
had expected to find there. 





oo fF 838838 & T #F ®@ 


Report BY PRESENT OF A.B.A. To K.B.A. 151 


The trials which we observed were conducted reasonably well, and the judges 
to whom we talked appeared to be conscientious in their desire to administer 
justice fairly. 

While in Russia I purchased a copy of the constitution of the U.S.S.R. and 
interestingly enough, it is for sale in English and about every other language 
on the face of the earth in every city in Russia. 

A person reading that constitution who had no knowledge of life in the 
US.S.R. today might well conclude that the rights of Russian citizens are 
protected to a greater extent than anywhere else in the world. The Russian 
constitution so provides. It spells out in detail the rights of the citizens and 
their protection against the government and everybody else. It reads beautifully, 
and yet the world knows today that no one has fewer rights or less protection 
against the power of government than a citizen of the U.S.S.R. 

Why is this true? What is the difference between a constitution which spells 
out the rights of its citizens in a country in which those rights are protected, and 
a constitution which spells out the rights of the citizens in a country in which 
those rights, those spelled out, are non-existent? It isn’t the existence of courts, 
because courts exist in Russia. It isn’t lawyers, because lawyers are in private 
practice in Russia and represent clients there. It isn’t the decision of cases by 
courts, because cases are decided by courts in Russia. 

But in the U.S.S.R. the courts and judges are under the complete domination 
of the Communist Party which dominates every aspect of Russian life today, 
which is, I may add, as you know, the ruling hierarchy of the government of Russia. 

The Army is controlled by the political commissar who is assigned to each of 
the units. 

Industry is controlled by the plant representative of the Communist Party, 
who sits and looks over the shoulder and second-guesses the manager of the 
plant. We went through the Lenin Machine Works, a heavy machinery plant 
in Leningrad that employed some 6,000 people, and the manager of that plant 
who is responsible for meeting the quota that is assigned to it has full responsibility 
in all respects except as regards the party representative, who sat at his elbow 
during our entire interview, and followed us all over the plant as the manager 
conducted us throughout, because he had the final word in every respect. 

The situation is the same throughout Russia, and in the courts it is comparable. 
True, we didn’t discover a political commissar assigned to the staff of any court 
in Russia, but I shouldn’t be surprised if some do exist. But we did find adequate 
evidence that if a person is charged with a crime in Russia in which the party 
is interested, the party chairman may call up the judge before whom the case 
is pending and if he’s a party member, instruct the judge to dismiss the charge, 
and the charge is dismissed. Or he may call him up and instruct him to throw 
the book at the defendant, and the book is thrown at the defendant. Whatever 
the instruction is, there is no question but that it will be followed in the courts. 

A citizen of the U.S.S.R. seeking to protect himself or his family, or his property 
against the abuse of these rights, which the constitution so beautifully spells out, 
receives only the protection which the government by sufferance decides that 
he is entitled to have in that particular instance. 
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I can think of no more graphic illustration of the necessity for complete inde. 
pendence of our courts, if liberty under law as established in our Constitution 
and Bill of Rights is to continue to exist in this country. 

There is an important corollary of that proposition, however, and that important 
corollary is the necessity for good judges. It’s important that we have good 
judges. It is important we have judges who appreciate the reason for the 
independence of our courts. It is important that we have judges who recognize 
the difference between independent courts and independent judges. And it is 
important that we have judges who do not abuse the Independence of the court 
on which they sit. 

The legal profession of the United States has a great responsibility, both for 
the quality of judges and for the public support of the courts. Lawyers are the 
handmaidens of justice, the high priests of her temple. The effectiveness of the 
functioning of the courts depends on lawyers, and the public looks to us for 
leadership in all matters relating to the courts and gives great weight to our 
expressions as to the performance of courts and judges. That fact must be taken 
into account in all that we say or do which may affect public confidence in 
our courts. 

Law Day has afforded an opportunity for the profession to re-examine its 
performance in this and other respects while the general public was considering 
its relationship to the law. 

May we turn now for just a moment to another aspect of Law Day which I 
sometimes like to refer to as Law Day’s “fourth dimension.” In his proclamation 
establishing Law Day this year, President Eisenhower said, in part, “. . . in 
paying tribute to the rule of law between men, we contribute to the elevation 
of the rule of law and its application to the solution of controversies between 
nations.” The hope that law provides for the peaceful solution of controversies 
between nations has captured the imagination of an increasing number of people 
in both public and private life throughout the United States today. It has met 
an equally responsive reception in many places throughout the world. 

The threat of nuclear warfare in the space age has given to this hope an 
urgency which it has never before had. As unthinkable as nuclear war would 
be today, we find ourselves on the brink of armed conflict with increasing fre 
quency as diplomacy encounters problems which it cannot solve. 

More and more often, the people of the United States are asking the question: 
Why cannot these problems be submitted to and settled by independent courts, 
just as they would be litigated and disposed of within the United States? More 
and more people are asking why the Berlin controversy, the Quemoy and Matsu 
problems, and other international problems are not susceptible of determination 
by a court? 

Everyone knows, I think, that the removal of a subject of controversy from 
the street corners and the newspaper headlines to the relative calm and ordered 
processes of the courtroom results in a cooling-off period which in itself is beneficial 
in any sort of an argument. 

More and more people are coming to realize that the adjudication of contro- 
versies by an independent court provides a face-saving means of withdrawal 
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from an untenable position which is an important aspect of all international 
controversies. 

But finally, and most important, they know that the adjudication of con- 
troversies by an independent court in the light of established principles of law 
and morality is a fair means of resolving them, whatever the ultimate decision 
may be. 

The legal profession has a special responsibility of leadership, in the elevation 
of the rule of law and its application to world problems. 

Increasing recognition on the part of the profession is apparent in the develop- 
ments of the past few years. The inspired crusade that was led by my predecessor, 
The Honorable Charles S. Rhyne of Washington to awaken the public and the 
profession to the potentialities of the application of law to world problems has 
had a great impact both on the profession and on the public. Upon assuming 
office as president last August, I recommended to the Board of Governors the 
creation of a special committee on world peace through law, and obtained Mr. 
Rhyne’s agreement to act as its chairman. I had the pleasure of appointing as a 
member of that committee, my long time friend from your state, Phil Lewis, who 
has been doing a magnificent job as a member of this extremely important 
committee. 

I announced as one of our objectives for the current year the holding of a 
series of regional conferences throughout the United States, through which we 


could bring to bear the ability of the legal profession upon the difficult problems 
of what our objective shall be and how we shall proceed; and seeking further 
the use of law as a substitute for force in the solution of controversies between 


nations. 

During the month of April, as you probably know, five regional conferences 
were held by this committee in the United States: in Boston, Charlotte, Chicago, 
San Francisco and Dallas. Phil Lewis was in charge of the Chicago meeting. 
Attendance at the meetings was by invitation. Each state Bar president was 
invited and was invited to issue an invitation to 4 members of his association 
who were interested in coming to discuss this problem. More than 250 of the 
leading lawyers of the United States participated in these five conferences. 

The conferences were most successful. The diversity of opinion, which is 
inevitable in an area where there is no precedent on which to predicate action, 
contributed to a full discussion of the problem. 

Mr. Rhyne’s conclusion after the conferences were completed was, and I quote 
him, “Lawyers who have come in a little doubtful, have gone out as evangelists 
for the cause of world peace through law.” 

One of the conclusions reached by the group was that similar regional con- 
ferences of members of the legal profession should be held throughout the world 
preparatory to a world conference of lawyers and judges of all of the countries 
of the world to undertake to further the application of law to the solution of 
world problems. 

No one has any illusion concerning the magnitude of the task which we have 
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undertaken through this activity. No one has any illusion that our objectives 
are going to be reached overnight. 

But equally, no one has any doubt as to the urgent necessity that law be 
substituted for force in this nuclear space age if civilization is to survive. 

Neither have we any doubt as to the tremendous body of world public opinion 
which will support any effort that holds promise of progress towards the elimina. 
tion of force in world politics. 

Not only does the legal profession as such have responsibility for leadership 
in this area, but the United States of America as well. It is in our country that 
the rule of law has achieved its highest development. In our country the legal 
profession has greater influence upon public opinion than in any other country 
of the world today. Ours is the responsibility of world leadership. 

When officials of this country take positions designed to provide the world 
leadership which is our responsibility, they deserve the support of the public, 
and most certainly the support of lawyers who, of all people, must appreciate 
the importance of this program. Such support has no partisan implications. Foreign 
affairs in this country must be non-partisan. We have recently had in this country 
public statements by a number of national officials which are of great significance 
in this area. President Eisenhower has said on several occasions that there can 
be no peace without law, and a portion of his State of the Union message to the 
current session of Congress was devoted to this problem of the elevation of law 
and its application to world problems. 

In his last public appearance, our fallen giant, John Foster Dulles said, “We 
in the United States have from the very beginning of our history insisted that 
there is a rule of law above the rule of man. That concept we derived from our 
English forebears, but we as well as they played a part in its furtherance. We 
now carry these concepts into the international field.” 

In a significant address delivered to the Academy of Political Science of New 
York on the 13th of last month, the Vice President of the United States said: 
“I am now convinced, and in this I reflect the steadfast purpose of the President, 
and the wholehearted support of the Secretary of State and The Attorney General, 
that the time has now come to take the initiative in the right direction of estab- 
lishing the rule of law in the world to replace the rule of force.” 

He then proposed as one tangible means of accomplishing this end that this 
country modify the so-called Connally Reservation to our adherance to the 
Charter of the International Court of Justice. 

By that reservation, as you recall, we reserved the right to make a unilateral 
decision as to the domestic character of any question that might be presented 
to that court; and we thereby in effect reserved a veto power over the submission 
of any question in which we were interested to that court. That act probably 
did more to destroy the value of the International Court of Justice than any other 
single act in connection with it, because many countries of the world followed 
our leadership with the result that there being a complete open door as far 
as any controversies that might under normal circumstances be submitted to 
that court, the usefulness of the court was destroyed. 

The American Bar Association has been on record since 1947 in opposition 
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to the Connally Amendment, and in a recommendation that it be modified. But 
until the development to which I have referred this year, in which responsible 
leaders of our Government are supporting such a modification, there has been 
no progress in that direction. Elimination of the Connally amendment would 
constitute tangible evidence of the good faith of this country in its quest for 
peace through law. 

The Vice President further proposed that in future international agreements 
entered into by the United States, a provision be included that any disputes 
which might arise as to the interpretation of any portion of the treaty would be 
by agreement of the parties in signing the treaty, submitted to the International 
Court of Justice, and the parties would agree then to be bound by the outcome 
of any such adjudication. 

These two steps, the repeal or modification of the Connally amendment, and 
the incorporation in our foreign policy of a provision which would tie treaties 
into the adjudicatory processes of the International Court of Justice could consti- 
tute real progress on the road to world peace through law. Their espousal by 
the United States would constitute the type of leadership that we owe to the 
world in this area. 

But public officials in a democracy cannot be expected to take a position 
very far ahead of public opinion. In the area which we are discussing, lawyers 
have a major impact upon public opinion. Lacking the necessary public support 
for these proposals, these and other proposals made which would constitute 
progress in this area, may well be lost. The members of the legal profession 
of the United States have a real opportunity to contribute to the ultimate achieve- 
ment of world peace through law, by giving strong support to these proposals, 
and to every other effort which is made in this direction. 

Only with such support can progress be made toward this objective. Only with 
public leadership by the Bar in an area in which we have special competence 
can our nation provide world leadership which is required to achieve this goal. 

One of the many facets of Law Day and its observance throughout the country, 
or of the many facets, there seemed to me to be no two of greater importance 
or of more urgency than the two I have mentioned. Their importance and urgency 
obviously continue during the days and months ahead. I hope that you will 
join in the discharge of the public responsibility of our profession in both of 
these important areas. Thank you very much. (Standing applause. ) 

PresENT ScoveL: Ross, I am sure you realize we appreciate the supreme 
effort you made in order to be with us at this meeting. I know he came directly 
here from one meeting yesterday, and has another one, a dinner meeting tonight, 
so he must leave before this meeting is over. So don’t think he isn’t interested 
in it; he simply has to go to another engagement. That also applies to Carl 
Conway who was the speaker last night. 

Now, it has been the practice of this Bar that whenever some outstanding 
lawyer has appeared and has contributed as much to the success of our meeting 
as we had expected he would, that he be made an honorary member of this 
Association. 

So I would entertain a motion that Ross Malone and Carl Conway, who I 
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believe you will agree have contributed as much to the success of this meeting 
as could possibly be, be made honorary members of this Association. 

Mr. O. B. Emson: I so move, Mr. President. 

ATTENDEE: Second. 

PRESENT ScoveL: It has been moved and seconded that Carl F. Conway 
and Ross L. Malone be made honorary members of the Bar Association of the 
State of Kansas. All in favor say aye. The motion is unanimously carried. 

Now, in anticipating that this action would be taken, John Shuart and I spent 
most of the time properly engraving metal certificates of membership which | 
wish to present at this time. 

Will you come forward Carl, please? It is a pleasure for me as President of 
this Association, Ross to present to you this certificate of membership and honorary 
membership in this Association, and to you, Carl. And thank you gentlemen 
greatly for your contribution to the success of this meeting. (Applause) 

PreswENT MALoneE: Carl, now I can join you in checking up on these wills 
on main street. (Laughter) 

Mr. Conway: May I say one word, in accepting this I am assuming that it 
is non-assessible. (Laughter) Thank you very, very much, and you just couldn't 
have done a nicer thing. 
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TITLE STANDARDS* 
By Ricuarp O. JOoNEs 
of the Wichita, Kansas, Bar 


Secrion CHAIRMAN J. W. SarcENT, JR.: I have a most important function to 

rform, insofar as you people are concerned, and that is to get the gentleman at 
my left on his feet. This will be done in very short order. 

The gentleman needs no introduction whatsoever. He is a Wichita lawyer, well 
known in the field of title standards and requirements. He is with the law firm 
of Hershberger, Patterson, Jones & Thompson. As Mr. Thompson said, maybe 
most of you know, it’s really Hershberger, Patterson, Jones, Thompson and Jones. 
Thompson claims that he is surrounded by mediocrity. I don’t believe that’s true. 

Mr. Jones will speak on Title Standards, and I would like now to present him 
for his further comments. 

(Applause ) 

Mr. Ricuarp O. Jones: Thank you, Jim. Fellow members of the Bar, ladies 
and gentlemen. I don’t know how to take Jim’s introduction. He says Mr. Thomp- 
son said he was surrounded by mediocrity, and I am afraid I might prove it. 
(Laughter ) 

But nevertheless. I will attempt to say something that may be of some slight 
interest to those of you who did not take advantage of the break and escape. That 
is what it was for. 

The previous portion of this meeting had a speaker and no chairman; and this 
one, you might say, has a chairman and very little speaker. 

I wasn’t entirely advised as to what to prepare or the nature of what should be 
prepared or how long it should be prepared for. It may be that my past delin- 
quency in the attendance of section meetings is the reason for that. This is one 
of the first, and it may be one of my last. (Laughter) 

On a number of occasions during the past several years I have been asked to 
discuss Title Standards sponsored by our Kansas Bar Association; and in each 
instance I have discussed what I though were the more important standards in 
some detail, and with more or less active opposition from the audience. 

Usually we have discussed some of the more controversial standards. Now I 
don’t intend to be lured into that trap again today. I am sure that the members 
of the committee present here are far better prepared to explain and defend the 
standards than I am. I am not a member of the Title Standards Committee. 

But I do think a brief review and appraisal of the Title Standards in their 
broader aspects might be appropriate at this time. 

It seems just and proper that from time to time we review the projects of the 
Association and examine and evaluate them in order to determine whether or not 
all the work and labor that has gone into them has been worthwhile. 

Of course, most ideas, when they are subjected to the near-infallible test of 
time, are proven either to be of real value and worthy of retention, or to have 


*Part of the “Section M ” discussions during the Annual ~~ of the Bar Association of the State 
of Kansas at Hutchinson, _ 7. 1959; J. W. Sargent, tote » Wichita, Section Chairman. (Other 1959 Annual 
Meeting discussions appear in the May and August, 1 2-455 5 
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demonstrated that the plan has not solved the problem and that they should be 
discarded as having been tried and found wanting. 

Twenty years ago the Association authorized and appointed a Committee ty 
prepare Standards for Title Examination. The first report in more or less tenta. 
tive form was made in the 1940 meeting of this Association, and surely by this 
time the Bar has formed a definite opinion as to the value of the Title Standards, 

If they have benefited the lawyer and the clients that he serves, then the efforts 
of the past years have been worthwhile, and they should be carried on and an 
endeavor made to improve the existing Standards and to try by means of new 
Standards to solve many other problems which still exist. I think you will all 
agree with me that there are still fields of endeavor left open to the Committee, 

I share the opinion of many of my friends of the Bar that the establishment of 
Uniform Standards for acceptance or rejection of titles has been a most beneficial 
working tool for the Bar and it has greatly benefited our relationship with the 
public. After all, it is rather hard for the layman to comprehend why one learned 
member of the Bar cannot or will not pass a title, when other equally eminent 
ones have accepted it. They just don’t understand that seeming contrary vein in 
the law; and the compliance by examiners with approved Standards has made, 
and I think will continue to make, the handling of titles a much more exact science 
—at least as exact a science as you can arrive at in the law. 

It doubtless was a coincidence, that our new Probate Code became effective in 
the year the first Committee on Standards started to function; and why we still 
call it our “New” Probate Code, I don’t know, but we still refer to it as the New 
Code. 

There can be no question but that the Title Standards Committe was of incal- 
culable value in acting as a clearing house where ideas from lawyers from all 
over the state were received and studied. Lawyers were then polled on their 
opinion, and from these opinions emerged Standards which assisted and imple 
mented the working and application of the New Probate Code. 

The Standards made the transition from the old procedure to the New Code 
a much shorter period than it would have otherwise been. 

Discussions such as these have been the start of several amendments to the 
Code, that is, to the New Probate Code. 

Now it is a privilege and prerogative of lawyers to disagree over a myriad of 
things in the law; but there is no logical reason for us to disagree about issues 
which we by our own efforts can prevent. 

With our state approaching its 100th birthday, I think we should be mindful 
of the fact that many of the ancient defects in titles must be waived. In this 
connection, we must again remember our public relations. It has been said that 
the contacts of the general public with the processes of the law are largely through 
the police and traffic courts. Now that may be true in some states, but I doubt 
if it is in Kansas. This is a state of land and home owners whose contact with 
the law is made when they buy or sell their property, and as lawyers, we want our 
clients to have a good title. 
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But we don’t serve our clients well or further our public relations when we 
make a lot of silly and unnecessary requirements. 

I believe that the Title Standards have been of great value in improving that 
phase of our practice. At least if we follow the Standards we need not fear the 
man across the street will make a monkey out of us by requiring something which 
we chose to overlook. 

I think, also, the Standards have been of great value in improving our relations 
with the Bars of our neighboring states. Rightly or wrongly, a lot of titles are 
examined by out-of-state lawyers. It seems that their principal source of infor- 
mation about our statutes and practice is frequently derived from Martindale— 
Hubbell’s Law Digest, and in many instances the Title Standards furnish them 
with a useful guide which reduces unnecessary and gratuitous inquiries to Kansas 
lawyers and also eliminates some unnecessary requirements. 

I think it speaks very, very well for our Title Standards when you realize that 
usually the statement that the Kansas Title Standards provide thus and so is 
enough to resolve the dispute with a foreign lawyer. Maybe we should point out 
to them that it does not have the force and effect of a statute, but it is usually 
best to refer to it only in a deep voice, and if their knowledge of our law is not 
too good, why they usually just accept it. 

Now, some of us honestly differ as to what old defects we may safely pass. We 
sometimes make a requirement we don’t think is necessary, simply because we 
fear some subsequent examiner will make it. 

We differ over the effect of curative and validating statutes; and some of our 
existing Standards continue to be controversial. I know that there are two or 
three of them which my senior partner, Art Hershberger, considers to be wholly 
unworkable, inapplicable and silly, and he won't have anything to do wtih them, 
and we continue to work on him and some day we may get him to the point 
where he will accept them word for word. 

I don’t suppose that it is strictly within the province of the Standards Com- 
mittee to suggest legislative relief in certain instances; but I believe that it would 
not be too far outside their function that, with the approval of the Bar Associa- 
tion and after consulting with and canvassing the members of the Bar, they could 
submit to the Legislative Council recommended laws to lay at rest some of those 
which still arise to haunt us. 

I wonder if there is any logical reason why a curative and a validating act can 
not by its own phrasing say whether it is or is not a continuing act? A few such 
laws enacted after appropriate study could, I think, work wonders in relieving 
some of the difficulties with which we all contend from day to day. 

Now, before drawing my remarks to a close and trying to sponsor a little dis- 
cussion, and at the risk of being presumptuous, I'd like to suggest for your con- 
sideration a few problems which I think the Committee might well consider fit 
for legislative action. Certainly, they are in most cases problems which are 
impossible of solution by the adoption of new Standards. If the legislative ses- 
sion which has just adjourned has dealt with any of these questions which I will 
raise, it has escaped me and I will apologize to it. 

The first issue that I would like to raise is one that was raised and supposedly 
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laid at rest 15 or 16 years ago, when the homestead provisions of our constitution 
were amended to permit the mortgage and the lease for oil and gas of the home. 
stead of the insane spouse. And it has long been my opinion they didn’t quite 
get the job done. 

I think our Supreme Court has said in too many instances, so many instances 
that I won't try to quote them all, that the law is settled by the constitution with 
regard to whether or not the homestead of the insane spouse may be sold. I think 
I need refer you only to the case of Bradley versus Hall, 165 Kansas, page 358, 
where the other cases I have listed here are set out; and refer you again to Article 
XV, Section 9 of the constitution, which was, as I said, amended in 1944, 

The problem comes up, I think, in the practice of most of us who have very 
much to do with real estate law, and because I know about it better, I'll give you 
the facts of an incident that arose very recently in our own office. 

A man and his wife occupied a large barn-like residence in Wichita in which 
they had raised a family of six children, all of whom were married and gone, 
They were rattling around in the house of three stories, and thinking they should 
get on one floor, and get a new house. While they were in the process of thinking 
about it, the house being, incidentally, owned in joint tenancy, the wife became 
hopelessly incompetent. She is in the hospital now, and her husband went ahead 
and bought another home. One of his sons had been appointed guardian. He 
then turned to the problem of selling the old one, and ran up against the prohibi- 
tion of the statute—or of the constitution. He has now leased the property and 
executed various bastard instruments in the nature of options to purchase, which 
I don’t think have any binding effect, or he has any authority to do, and it is 
hoped that some day he will be able to dispose of this property. 

But we were unable to tell him how he could lawfully sell the homestead of 
his insane spouse; and if any of you have a method for doing it, I would be very 
happy to consult with you privately afterwards, because he still wants to sell it 
and he still has his buyer. 

But it seems to me rather ridiculous that this man could sell real estate worth 
a million dollars, and yet he is having difficulty in disposing of a five-thousand- 
dollar homestead. 

It seems to me that it is in the nature of a slap at our courts to think that they 
are without the ability to protect this man’s wife in this situation and must have 
the word of the people. 

So I think that some clarification of that portion of our constitution and the 
resulting statute is a project which could well occupy the time of the Title Stand- 
ards Committee for a while. 

Now we have another Standard, 7.2, which says in all solemnity that the GS. 
Supplement 1957, 59-2286 which provides for judicial determination of the ter- 
mination of life tenancies and joint tenancies is a permissive statute and that we 
may either follow along the old, old custom of recording a satisfactory affidavit 
or death certificate and getting a tax finding; or we may follow this procedure 
which some laymen suggest was invented by lawyers for lawyers’ benefit. 

It seems to me that if we are willing to accept titles without a determination 
under that statute, why we would do well to face up to the fact that we once 
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made a mistake, and have the statute repealed, and thus terminate a few argu- 
ments which we have because about once a year somebody will say, “I don’t 
agree with the Title Standards Committee that that’s a permissive statute and 
that you can do it either way. The statute is there and if it wasn’t intended to 
be used, it wouldn’t be on the books, and therefore I require that you proceed 
to determine the termination of this joint tenancy or life tenancy under the 
statute. If you don’t, I won't pass the title.” 

We have thus far followed the practice of thus saying: “Well, don’t pass it and 
we'll sue you. But that’s not a very good way for lawyers to settle their problems, 
and I think if we would just—the Title Standards Committee would just—under- 
take to suggest that that statute either be repealed or followed, we'd be far 
better off. 

Incidentally, in reading that statute, something completely outside the main 
issue came up. It escaped me why we have to have a—we get a tax finding; I 
think that’s fine; we file an affidavit, and I think that’s necessary, but just why 
we must wait for a year after the death of the deceased joint tenant before ac- 
cepting title from the surviving joint tenant, is not entirely clear to me, and I 
am going to have Wilbur Jones explain it to me a little later. 

Now I think, too, that our Title Standards Committee could justifiably concern 
itself with some further revisions in our constructive service statute. I believe 
that the statute should be brought more in line with our recent United States 
Supreme Court decision, so that at least it requires an honest effort to bring to 
the attention of the essential defendants the fact that a suit is pending. 

I have made about as much use of the constructive service statute as most 
lawyers in the general practice, but frequently I felt a little sneaky while I was 
doing it, and I frankly think that in some instances the notice provided by con- 
structive service statute is nothing but a license to steal, and I believe that we 
could make it a little more stringent, because after all, the object is to bring 
notice to the defendant, and sometimes the way we use and can use our con- 
structive service statute, it seems that the object of it is to conceal the pendency 
of the lawsuit from all concerned. 

Now, the next point that I would like to raise doesn’t fall within the province 
of new legislation, but I would like to see the Title Standards include a firm 
statement on when a United States court certificate should be required, and when 
it need not be required. 

I have won and lost this argument several times; but just depending on whom 
I am talking to. I never convince anybody. 

We have many counties where the United States District Courts do not sit. 
As I understand the Federal Statutes, they provide that where the statutes of 
the state accord the Federal judgment the same courtesy of transcribing and 
recording in other counties as they do to the judgments of their own state 
district court, then the statute of the state as to when a United States District 
Court judgment is or is not a lien will apply. Consequently, if the United States 
District Court does not sit in a certain county, a United States District Court 
judgment, in my opinion, is not a lien upon the real estate of the judgment debtor 
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in that county until it is recorded or placed on record in the office of the district 
court clerk in that county. 

Yet, times without number, and particularly in connection with examination 
for oil companies and division order purposes, a United States District Court 
certificate is required. 

Now for a long time they accepted a certificate from a Wichita abstractoy 
concerning a search of the records in Wichita, which, they would take that and 
that satisfied everybody. As I understand it, we don’t have a full set of records 
there and the only place you can really get a complete certificate is in Topeka, 

By reason of those facts, I think people—I think a good many of them are 
just requiring it because they haven’t looked into it and I think a Standard 
stating when we need one and when we don’t, and when it should be required 
and when it shouldn’t be required would be most useful and helpful. 

I think also on the Federal level we might give consideration to laying to rest 
the Soldiers and Sailors Civil Relief Act of 1940 as amended. (Applause) 

My brother reminded me on the way over here that he got a pretty good 
settlement recently in a case where they had failed to comply with it and he 
did have a defendant in the military service when they took their judgment. But 
I am willing to sacrifice personal profit to the good of all to do away with the 
thing now. I really think we ought to do away with this one before the next 
war, because you'll get the two confused. (Laughter) 

Finally, I think that we should give serious consideration to a comprehensive 
curative or validating act. We've got a lot of ghosts that we are taking care of 
with Title Standards which don’t have the force and effect of law, that I think 
should be completely eliminated by a curative statute. Now I don’t mean that 
I believe that by the enactment of a sweeping statute we should just eliminate 
all defects in title over 10 years old, and thus put ourselves out of business or 
anything like that. But we do have a good many problems which I think could 
be properly taken care of in a comprehensive curative statute, and I think it 
should be a continuing act, and I think it should so state in its very wording, 
and I have in mind a good many things. 

For example, a lot of them are taken care of by the Standards now. I mean 
they are taken care of to the satisfaction of most of us. We say a tax deed 
should be accepted if it’s valid and complete on its face and over 40 years old. 
Well, I can hardly find the statutes which tell me whether it’s valid and com- 
plete on its face, and I have quite a struggle even getting a copy of it, and I 
never saw one that was complete and perfect on its face. I think they always 
said there wasn’t a county clerk’s tax deed issued that was not defective in some 
respect. And I would suggest, as to those old tax deeds, that any question about 
them could well be eliminated by a validating, curative act. And it is things of that 
type whch I have particularly in mind for a curative act, and certainly some 
of our Standards which have, as I said at the beginning, withstood the test of time. 
I think having held up for 20 years, they are now entitled to the dignity of law, 
and I believe that we would do ourselves and our clients and the public generally 
a favor by taking some steps to have such a statute worked out and enacted. 

Now I understand that the Legislative Council only entertains a limited number 
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of problems at one time and consequently I won't go on with a large number of 
other things which I think the legislature should take care of. I am sure that we 
would be wrong in trying to sell too much at one time; but I do believe that 
some of those special instances which I have mentioned merit our consideration 
and do merit some legislative action. 

Now as I stated at the beginning, I don’t think that much is gained by discus- 
sion of the individual standards one by one in detail. They have been thrashed 
out until they are the unanimous view of the Title Standards Committee, of 
men who have made a life work of titles, and I doubt that I—in the first place, 
I don’t want to take issue with them, because I am sure they are better informed 
technically, and I don’t think I am going to change anybody’s mind. 

If there are any particular subjects any of you would like to discuss briefly 
and we have any time, I would be happy to attempt to discuss them if you want 
to bring the matter up. 

This concludes my more or less prepared remarks. I have enjoyed talking 
to you and thank you very much for your attention. (Applause) 

CHAIRMAN SARGENT: Dick, thanks very much. You have posed some very 
interesting questions to us all. 

Now ladies and gentlemen, Mr. Jones has indicated that if you have any 
questions that he would be glad to answer them and discuss them with you. 

Does anybody have a question from the floor, please? 

Mr. Arruur C. Hopcson (Lyons): I would like to ask Mr. Jones, in a factual 
situation, the State Department of Social Welfare has elderly welfare clients on 
the roll, and they have been in their home, but they get to the place where they 
are taken to a rest home and are either incompetent at the time they are taken 
from their own home, or they later become incompetent. Now in my county 
they have been having a guardian appointed, and the guardian has sold those 
homesteads. Is there any difference between that and the thing that you mentioned 
about homesteads in one part of your talk? 

Mr. Jones: I wonder how good his deeds are? 

Mr. J. A. Basicxr (Topeka): I can answer that. Our viewpoint on that is 
that in cases like Mr. Hodgson points out, it is usually a single person occupying 
the homestead and the marital relationship no longer exists. And there also 
is in the Probate Code a provision, 2315, I think, which allows the sale of real 
estate of an incompetent. 

Mr. Jones: Oh yes, but not their homestead. 

Mr. Basicxt: The constitutional provision talks about an insane spouse. Now 
in a case where the Social Welfare Department recommends that they sell it 
and bring it about, it is no longer a spouse situation. That person is living alone 
in that home and has been declared incompetent, so you don’t have that relation- 
ship existing any more. 

Mr. Jones: I think our Supreme Court has recently distinguished between the 
situation which you describe and the one which I particularly alluded to; but if 
that person has a spouse still living and sane, I don’t think you can sell it. Even 
if the spouse will join the guardian in the deed, I don’t think you can sell it. 
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Mr. Basickt: I think that is correct. But that is not what Mr. Hodgson is talking 
about. (Balance of Mr. Babicki’s remarks inaudible to the Reporter. ) 

Mr. Jones: I think the Supreme Court has distinguished it, and I think it cap 
be distinguished, although you are on pretty shaky ground. 

Mr. Basicxt: I think we are, but I think the title will stand up, as far as that 
is concerned. 

Mr. Jones: Well as my partner, Mr. Hershberger frequently says, who can 
sue? (Laughter) 

Mr. Basicxi: I might point this out, the reason that almost has to happen is 
that the Federal Government of course always is involved in these old age assist. 
ance claims and they require if the person is not going to go back in that home, 
he must dispose of that property or become ineligible for assistance. Therefore, 
it is more because the Federal Government requires it rather than what the 
State Department of Social Welfare wants. 

Mr. Sarcent: Are there any other questions now? Dick, once again, thanks 
a lot. The meeting is adjourned. (Applause) 





5G RF B ow 


GB & HP DT & 


PracricaAL APPLICATION OF WAGE EARNERS PLANS 165 


PRACTICAL APPLICATION OF WAGE EARNERS’ PLANS* 
By Craupe L. Rice 
of the Kansas City, Kansas, Bar 


Section CHAIRMAN CHARLES HENSHALL: We come to the third part of this 
program for this afternoon, and our speaker for this part of the program is 
singularly well qualified on the subject for which we have asked him to address 
us. He is a graduate of Washburn University, Topeka, Kansas, having graduated 
in 1942. He practices law in Kansas City, Kansas, with the firm of Rice, Martin 
and Loughbom. He advises me he has acted as trustee on numerous cases that 
fall within the scope of his subject. He has participated in somewhere between 
three and four thousand cases involving the wage earner plan. 

Without further ado, and realizing that his topic will undoubtedly precipitate 
inquiry from you concerning the scope of his paper, and that he will be willing 
to answer such questions as you wish to propound to him within the scope of 
his paper, I take considerable pleasure, and I give to you Mr. Claude L. Rice 
of Kansas City who will address us on “The Practical Application of the Wage 
Earner Plan.” Mr. Rice. (Applause) 

Mr. Ciaupe L. Rice: Thank you, Mr. Henshall. 

I am most grateful to those who arranged this program to announce the door 
prizes were to follow this, so there is some excuse for you to stay, and furnish 
something to keep the sound from reverberating too badly against the blank walls. 

On the program this has been billed as a discussion of the practical application 
of the wage earners’ plan. I'd like to approach the problem in a little in the 
reverse order, and discuss first the plan, secondly its application, and then some 
of the practical aspects. 

The wage earners’ plan, basically, is a proceeding conducted in the Federal 
Court and governed by the Bankruptcy Act. The basic philosophy of the Bank- 
ruptcy Act and the principles applicable to straight liquidation are the foundation 
for the proceeding. 

Chapter XIII, the so-called “wage earner’s chapter,” has been superimposed 
upon the basic bankruptcy jurisprudence and extends the scope of the bankruptcy 
statute where necessary to permit the accomplishment of the purposes of the 
chapter. 

It was first introduced as a part of the Chandler Act in 1938; and, as such, is 
relatively new in the bankruptcy field, although similar results were accomplished 
under an earlier act in some jurisdictions, notably Alabama. The wage earners’ 
plan, although it is new to the statute, is not a new approach to an old problem; 
rather, it is an old approach to a new problem. 

The wage earners’ plan is an effective application of the principle of “marshalling 
of assets” and “assignment for benefit of creditors,” applied to a new class of 
debtors. 

The rapid growth of consumer credit during the past quarter of a century 


®This discussion of ““Wage Earners’ Plans” under the Federal Bankruptcy Act is part of the “Section Meeting’. 
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has created this new class of debtor. Installment buying and other consume 
credit represents one of the largest segments of today’s debt. At the present time 
this consumer debt exceeds 40 billions of dollars. The keen competition for the 
consumer dollar has made this credit available to a large segment of our popula. 
tion, and given them opportunities to create obligations way beyond their ability 
to keep current. These obligations are almost universally founded, not upon the 
existence of assets in the usual sense which could be marshalled or upon pro 
which might be assigned; but rather is extended against the individual debtor’ 
ability to pay out of future earnings. It’s this new class of debtor to which Chapter 
XIII is applicable. 

Some of this debt of 40 billion dollars has been improvidently incurred, some 
of it mistakenly extended. If only one per cent of it is in trouble, that means 4) 
million dollars. If ten per cent of it is in trouble, that means there’s 4 billion 
dollars involved in this debt that is in trouble. The correct figure, of course, is 
someplace between these two extremes. In any event, an awful lot of money is 
involved. The people who incurred these debts are not deadbeats and they 
are not crooks. They almost invariably have the best of intentions and more often 
than not have simply been over optimistic concerning their ability to make 
payments. 

Frequently the debt was incurred on income based on consistent overtime at 
their place of employment, which overtime being suddenly reduced, they found 
themselves without ability to make the payments they had scheduled. 

Again, the family may have incurred debts based upon both husband and 
wife being employed, and the wife’s pregnancy reduces income and increases 
expenses simultaneously. 

For a time after that, the most insistent creditor gets his money, eventually 
all the creditors become insistent, the debtor needs help, all of his creditors want 
money, they are tired of promises, the debtor has no money, he has to tum 
someplace for relief. This is where Chapter XIII, of wage earners’ plan, can be 
useful to everyone concerned. 

Through the use of a wage earners’ plan, the debtor may make payments out 
of his future earnings in amounts that he can afford and that money can be fairly 
divided among his creditors. The plan assures the creditors their equitable share 
of the debtor’s earnings without excessive collection costs, and to a large extent, 
and quite important in the long run, the use of Chapter XIII can prevent or 
protect the existing creditors from inroads on the future earnings by new creditors. 
The total cost involved is usually less to the debtor than other methods of financial 
rehabilitation which would be available to him. 

You might inquire, why should not the debtor work out such an arrangement 
voluntarily with his creditors and save himself the costs, the attorney’s fees and 
other inconveniences associated with court proceedings. In many cases this 
would make sense if the debtor were an individual who had the business acumen 
to make such an arrangement and successfully carry it out by himself. Most often 
the individuals involved have neither the ability nor the personality which would 
enable them to successfully conceive and execute such a voluntary arrangement. 
There are also a number of so-called pro-rating companies who for a fee will 





Ge teoarrces 


eoseae ees SS 


PRACTICAL APPLICATION OF WAGE EARNERS PLANS 167 


take over and manage the debtor’s financial problems and work out a proration 
agreement with his creditors. Theoretically, this may be sound, but practically 
it is quite ineffective and it is usually objected to by most of the credit community. 

However, all of the voluntary arrangements, whether worked out by the debtor 
himself, or with the help and guidance of counsel, lack two very important 
elements: 

First, the arrangement is not binding upon the creditor without the execution 
of an elaborate agreement and signed by all, which of course is never accom- 
plished; and secondly and most important is the fact that the successful comple- 
tion of such an arrangement must rely entirely upon the debtor making voluntary 

ayments. 
: a. the foundation of the voluntary arrangement is the ability of the debtor 
to budget his funds and to successfully manage his family finances. 

It was the lack of this very ability which got him into trouble in the first place, 
thus failure is almost certain. 

The consumer finance companies insist they provide an ideal solution to a 
debt-ridden individual through consolidation loans. To some individuals this is 
a solution; but there is a sizeable group which the consumer finance companies 
cannot help—they are too heavily in debt to borrow the money needed, or their 
earnings are insufficient to meet the payments schedules require, and with legal 
interest rates as high as 36 percent a year, interest payments alone may consume 
most of his ability to pay. 

Another question you will ask of yourself, if we are going to put the boy into 
bankruptcy in the first place, why not take a straight bankruptcy, wipe out all 
his debts and then start over. In theory, this may make sense; but in practice, 
again it is unsatisfactory, unsatisfactory from everybody’s point of view. The loan 
companies, high-pressure credit merchants, will usually have some type of a lien 
or a claim to a lien on most of the debtor’s property and by threats of repossession 
or other pressure tactics, they will by-pass the debtor’s discharge entirely. 

For example, a discharge does not bar a creditor from bringing suit in a state 
court and asking for judgment. The debtor must defend the suit and must plead 
his discharge as an affirmative defense. 

Even if he goes to this extent, he is usually or invariably he will be faced with 
defending a charge whether it is rightfully made or not that the debt was fraudu- 
lently incurred and not affected by the discharge. 

He is usually poorly informed of his rights, and even if he clearly understands 
them, he is repeatedly put to the expense of employing counsel to defend the 
action. He’s probably short of funds and unable to hire counsel for proper defense; 
and more often than not, he winds up making a new agreement renewing the debt, 
signing a new note; or he simply ignores the new suit, thinking that his discharge 
in bankruptcy is going to protect him, his creditor gets a default judgment, the 
guy now has himself with a new batch of debts as bad as the ones he had before, 
all unprotected by the discharge in bankruptcy, he can’t get another discharge 
for six more years, and he has himself in an untenable position that does neither 
him nor his creditors any practicable good. 

One of the most important objections to straight bankruptcy for this type of 
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individual is quite simple—he doesn’t want to take straight bankruptcy, he wants 
to pay his debts. The American people are fundamentally honest, feel morally 
obligated to pay their just debts. An harrassed debtor merely needs help in 
effectuating some plan that will permit him to pay his debts within his ability 
to do so. 

Let me digress just a minute from that. As Mr. Henshall told you, I have acted 
as trustee in some three or four thousand of these cases, and the most consistent 
complaints that I have ever received from the debtors themselves have been in 
cases where some particular creditor did not get paid. It usually comes about 
because the creditor never filed a claim in the case, so he was never paid his 
money. The case is closed up, and here’s Bill’s Grocery Store that didn’t get its 
money, and that’s the type of complaint that is invariably received. 

So much for the philosophical approach. Let’s assume that Mr. Joe Debtor 
walks in your office tomorrow morning, tells you his sad tale of burdensome debt 
and wants some help from you. After a careful evaluation of his problem, you 
determine that a wage earners’ plan may be the solution. Where do we go 
from here? 

Unfortunately, most of the form books aren’t of any help. Let me make a 
few suggestions. At the risk of sounding a little ridiculous, it does sound so, I 
think, to a bunch of lawyers, but let me suggest that first you find out what the 
facts are. I say this advisedly, because my experience has shown me that more 
frequently than not, the ill-advised actions have been based upon the attorney's 
failure to get from his client his true financial picture. 

Now this is not always entirely the attorney’s fault. If you haven’t dealt with this 
type of individual too often before, you fail to realize the personalities that you 
are dealing with. In dealing with the average individual to whom this sort of 
relief is necessary, it is important to recognize that he may not have the economic 
judgment equivalent to that to which you are usually accustomed. You must 
find out what his financial obligations are. You actually have to cross-examine 
your client rather thoroughly. You have to find out what his ability to pay is. 
You would be surprised at the erroneous answers you will get if you just ask a 
guy straight out. You've got to give him the third degree, in effect. And you 
have to work out for him a sensible solution. You cannot rely on him to do so. 

Assume now that you have passed the stage of determining the need for 
the plan, have determined the full extent of his debts and his ability to repay. 
What then are the mechanics. 

To assist you with the mechanics, there have been prepared and are in use, 
printed forms that have been accepted by many of the courts. These forms are 
available in most stationery stores in most of the cities in Kansas, and if not, 
I'll be glad to supply you the name of the printer who distributes them, and 
they will put them in your stationery stores. Frankly, I think they are a pretty 
good set of forms. I drafted most of them. (Laughter) Judge Sloan’s portion 
of the state, and I think Judge Brown’s too, are practically insisting on the use 
of these standardized forms, or some real good reason why not. 

This type of proceeding has to be handled pretty much on a standardized basis, 
if possible. Besides saving the court’s time of reading some long orders and 





PRACTICAL APPLICATION OF WAGE EARNERS’ PLANS 169 


petitions, if he knows what's in the standard form, it saves the lawyer a lot more 
trouble. 

The prepared set of forms have accompanying them a little work sheet which 
is a very convenient guide for the attorney in questioning the client and is helpful 
in making certain you get all of the information that is necessary to file a case. 

Many of you have probably gone through the preparation of regular bank- 
ruptcy schedules and shudder at the volume of paper work involved. Obviously, 
very little, if any, of the elaborate information that is necessary or applicable, of 
that type of information is necessary, or applicable in the case of Mr. Joe Wage 
Earner. The forms for wage earners’ plans have been simplified to a remarkable 
extent, and once you or your secretary becomes familiar with them, you will find 
that the office preparation is as simple as any other routine pleading—it is just 
the problem of arranging in a standardized format the necessary information for 
his creditors, propose an arrangement for paying the creditors. 
presentation. You recite the debtor's name, place and type of employment, identify 

The arrangement itself can be quite varied. The statute allows almost an 
unlimited latitude in the type of plan that can be proposed. 

The statutory limitations are two: First, the plan must be feasible; and secondly, 
the plan must deal with all general or unsecured creditors alike. 

Creditors with valid liens on the debtor’s property or secured creditors may 
be treated with individual or special provisions for their benefit, all subject to 
the limitation of the plan being feasible; but all other creditors must be treated 
alike. 

Within these broad bounds, the types of plans are limited only by the imagina- 
tion of the draftsman. 

Here again, however, experience has developed, at least in this part of the 
country, a plan which has been almost universally standardized, so standardized, 
as a matter of fact, that in Kansas City, I find a number of creditors and some 
attorneys think that that particular plan is the only one that could be proposed. 

Stripped of the statutory embellishments and some of the phrases that the 
statute says must be included, giving the court continuing jurisdiction, the plans 
which have been universally accepted involve the payment of X-dollars each 
pay day to a trustee to be distributed to the court costs, attorney’s fees and to 
creditors, first to those creditors holding valid leins on the property in proportion 
to their respective claims until they are paid in full, then to the claims entitled 
to Governmental priority, taxes, et cetera, and then to the general or unsecured 
creditors in proportion to their claims until they are paid in full. 

This sort of arrangement permits the debtor to protect those creditors who 
hold valid liens on his property by diverting all of his debt paying ability to 
discharging those liens first, thereafter paying the rest of his debts as fast as his 
means will permit him. 

The amount of the payment which the debtor is required to make probably 
should not exceed 25 per cent of his income. A plan calling for any larger payment 
than that would probably not be feasible. 

I digress again a moment. We run into situations of this nature. I had a chap 
that worked for the Rock Island Railroad. He has been with them for 20 some 
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odd years, and as far as credit in the community was concerned, he had been 
20 years with the railroad, he could buy anything he wanted to on time, I guess, 
He had at that time take home pay of $385.00 a month—excuse me, $315.00 a 
month—that was his take home pay after taxes and everything. He had a sub. 
stantial family, I think three children, one of them with a couple of grandchildren 
staying in the home. He had agreed to make payments to various people around 
the City of Kansas City, Kansas, including one, a jewelry store for a $500.0 
diamond ring for himself. He had agreed to make payments that totaled $285.00 
per month, out of a $315 a month take home check. Now that didn’t include 
anything for his rent or his groceries or buying clothes for all the family around 
there. It didn’t concern him a bit particularly, and all at once he found himself 
out of money and didn’t know what to do. That’s the type of an individual that 
really needs some help. 

The reason I say you shouldn’t let the guy make over 25 per cent of his income 
in these payments, is because experience has shown that about 25 per cent of the 
income of most individuals is the maximum amount that they can divert to debt 
repayment. The payment should not be less than a dollar a week for each hundred 
dollars of debt involved. If you do, the plans will drag out much too long. 

However, these arbitrary rules should never be used to determine what a plan 
of repayment should be. Just because one man owes more money than another 
does not necessarily make him able to make bigger payments. That is where 
the attorney has got to have the wisdom of Solomon. 

Once the petition and the schedule and the proposed plan are filed with 
the Clerk of the Federal Court, the case is then referred to one of the Referees, 
who promptly serves notices on all of the interested parties that the proceeding 
has been filed, sets a date for a meeting of creditors at which all interested parties 
are entitled to attend. The creditors may submit their claims, make their elections 
with respect to acceptance or rejection of the plan, and as a convenience to all 
concerned, the Referees in Kansas include in that notice a statement concerning 
the amount of debts listed, the place of employment, and the proposed payment 
schedule that the debtor proposes. It doesn’t set out the whole plan, but also 
inclosed is a form of a proof of debt on which the creditor may submit proof of 
his claim. 

At the first meeting of creditors called pursuant to this notice, the debtor is 
expected to appear for examination. The attorney should advise the Court 
whether the plan has been accepted by a majority of those creditors appearing, 
outline to the Court the nature of the arrangement of the problems involved and 
if all is in order, the Court will more likely than not confirm the arrangement. 
Once the arrangement is confirmed, it is binding on everybody concerned. 

I would like to digress just a moment with respect to acceptance or rejection 
of the plan. The applicable section of the Statute is Section 652 of the Bankruptcy 
Act, or 11 U.S. Code 1062, which in substance requires that the plan be accepted 
in writing by a majority in number and amount of all unsecured creditors whose 
claims have been proved and allowed before the conclusion of the meeting, and 
by the secured creditors whose claims are dealt with by the plan. This particular 
section is frequently misunderstood. I would like to examine it a little more fully. 
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Let’s assume that Joe Debtor has ten creditors, nine of which he owes one 
hundred dollars each, and one of whom he owes seven hundred dollars, totaling 
sixteen hundred. Obviously it takes six to be a majority of all his creditors, and 
it takes claims totaling more than $800.00 to be a majority in amount of all of 
his creditors. But I direct your attention to the fact that this is not what the 
statute requires. The statute requires acceptance by a majority in number and 
amount of creditors whose claims have been proved and allowed before the 
conclusion of the meeting. 

Thus, this same Joe Debtor with ten creditors totaling $1,600 may appear in 
court at the first meeting and find that only one creditor claiming one hundred 
dollars has had his claim allowed, and an allowance is automatic, unless an ob- 
jection is filed, and that one creditor with a one hundred dollar claim is a majority 
in number and in amount of those creditors whose claims have been proved 
and allowed. 

Now this provision of the statute puts on the creditor the burden of either 
fishing or cutting bait. It eliminates the opportunity for the creditor to sit idly 
by and delay the court and interested parties by inaction. All parties are required 
at the first meeting to either stand up and be counted or be ignored. 

The second phase of the section requires acceptance by secured creditors whose 
claims are dealt with by the plan. 

Now the plan that is in this printed set and that is used almost entirely in the 
State of Kansas proposes to deal only with those secured creditors who do accept 
the plan. Thus the form of the plan itself proposes not to deal with the secured 
creditor who doesn’t accept. This permits the creditors to have valid liens on 
the debtor’s property in an automatic election (1) either to accept the debtor's 
arrangement and be bound by it; or (2), to look to their security instead. 

This does not mean, however, that the creditor may ignore the bankruptcy 
proceedings and use self-help or other courts for the purpose of forcing his claim. 

One of the very first sections of Chapter XIII, being Section 611 in the Act, or 
11 U.S.C. 1011, vest in the Bankruptcy Court exclusive jurisdiction of the debtor 
and of his property wherever it is located and of his earnings and wages, so long 
as the plan is in effect. 

Stated simply, this means that once a petition for a Chapter XIII proceeding 
has been lodged with the court, no other court has any jurisdiction to deal with 
this individual or with any of his property or with his earnings and wages. 

We are frequently confronted with the problem concerning indebtedness which 
is incurred after the plan is confirmed, or by indebtedness which is not barred 
by a discharge in bankruptcy, such as alimony. A number of lawyers overlook 
this jurisdictional limitation on dealing with the debtor’s earnings and his property 
and mistakenly assume that since they hold a debt which is not going to be 
affected by a discharge, then they're not affected by this proceeding. 

It does not necessarily follow that because the Bankruptcy Court has exclusive 
jurisdiction of the debtor’s earnings and wages that parties who are not originally 
affected by this proceeding have no means of relief. It means simply that they 
must obtain this relief or whatever relief to which they are entitled, either in or 
by permission of the Bankruptcy Court. 
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Time is getting short, and I want to leave some time for questions and answers 
because my experience has been that this sort of thing invariably provokes more 
interest and discussion during the question period than it does in a formal paper, 

I want to cut it short, but I do want to make one observation. Frequently mem. 
bers of the Bar take the position that this is not—this wage earner plan, these 
little bankruptcies are beneath their dignity. I'd like to suggest it is not a par. 
ticularly unattractive element of practice. It gives a lawyer a couple of oppor. 
tunities. First, it gives you a chance to help your fellow man, and I think 
frankly, that is one of the reasons most of us took up this profession. We are helping 
that segment of society that does need some help. And secondly, you will find it to 
be a very profitable practice. The first two or three cases that you handle, if 
you do, you will find that you have done five times as much work as the Court 
is going to allow you to be paid for; but as soon as you have worked the 
wrinkles out of your little office practices and understand what you are going 
to do, you will find them to be quite simple and you'll find that for the work 
involved there, the fees allowed by the Court are rather generous. I might 
mention that in the cases in which I was trustee in Kansas City during last year, 
1958, I paid to the members of the Wyandotte County Bar fees totaling in excess 
of $60,000. And that’s a lot of money. We're paying out over $5,000 a month 
in attorneys fees, to attorneys representing debtors in these proceedings. That 
can be a very helpful, practical advantage to everybody concerned, and properly 
applied can do a great deal to alleviate a growing problem in connection with 
over-extended consumer credit. The amount involved is fantastic. I think when 
you find out what it is, in the few cases that I am trustee on in Kansas City at 
the present time, there are over three million dollars in claims involved in those 
cases by total now; some $750,000 of it has already been paid. 

I have no other formal remarks. If anyone has any questions, I’d be happy 
to answer them. Mr. Wells? 

Mr. Wetts: In your explanation of the acceptances at the first meeting of 
creditors, if I understood you, you can so enlighten me again. If you have secured 
and unsecured both listed at the first meeting of creditors, the only people who 
filed a claim would be one secured claim, am I to understand that would qualify 
to get the plan confirmed? I have been under the impression that I had to have 
an unsecured creditor accepted. 

Mr. Rice: I think you are correct. There are two classes of acceptances required, 
secured classes and unsecured, all the secureds that are dealt with, and that your 
plans that you are using only deal with those that want to go along, it is per- 
missive, and you have got to have a majority in number and amount of unsecured 
creditors who filed and approved and if you don’t have any unsecured creditors 
who have filed, in other words, if no body is there to be counted, you don’t have 
a majority. The statute requires acceptance of a majority of the unsecured, and 
all of the secured who are dealt with. 

Mr. W. M. Fercuson (Wellington): You touched on what happens with respect 
to subsequent debt incurred after inception of the plan, but you didn’t spell it out. 
What does happen with respect to the subsequent debt? 

Mr. Rice: Well, from an academic point of view, I think that there’s probably 





Re gt ROM FTF Fer st SH 


vt 


as aA 


PRACTICAL APPLICATION OF WAGE EARNERS PLANS 173 


nothing to keep an individual who has an arrangement that says pay twenty dollars 
a week to liquidate old debts. Now he still has some money left over, he wants to 
create a new debt with it, and he does so. But the creditor that extends him the 
credit does at a time when all of his property and all of his future earnings and 
wages are subject to the jurisdiction of the Court, and quite likely he is going to 
be looking strictly to this chap’s surplus to make the payment. Now it has been 
my position, and so far successfully defended, that the original creditors, those 
creditors who existed the date the petition was filed, has what amounts to a 
first mortgage on this guy’s future paychecks, and anybody that gets on the credit 
list after that is just going to wait until we pay that first group off. 

Now as a practical proposition in cases where I’m trustee, I request the Court 
to treat these cases as bankruptcy cases, arid there’s some statutory authority for 
this, in which there is a surplus after all creditors are paid, because eventually 
that is what happens. We pay everybody in full and he’s still got money coming in; 
but we let them file claims and give them a classification under section 57, sub- 
paragraph N of the Bankruptcy Act after all other properly approved claims have 
been allowed, and we'll pay them before we dismiss the chap, or close the case, 
that is; but after we have paid all the original creditors. 

Mr. Harvey AsHwortu (Topeka): Most of the clients I have in connection 
with the Bankruptcy Court are creditors and they are always secured; but it is 
my understanding that the wage earner plan will be in force for only three years. 
Am I correct on that assumption? 

Mr. Rice: The provision of the statute, and I say it is an erroneous impression 
that it will remain in effect for three years, reads something as follows: It provides 
that if at the expiration of three years the debtor has not completed his plan, and 
that the failure to complete the plan is through circumstances for which he should 
not be held justly accountable, then the debtor may make an application to the 
Court for a discharge, and if the Court finds that the failure to complete the plan 
was through circumstances for which he was not justly accountable, it may grant 
him a discharge. But there isn’t anything that says it should be only for three years. 
There is only permission to grant him a discharge at the end of three years if 
his failure to complete it in three years has been due to circumstances for which 
he should not be held justly accountable. 

Mr. AsHwortH: What is the effect then of the unsecured creditor who after 
three years is still sitting there without receiving his payment? 

Mr. Rice: As a practical proposition, out of some three or four thousand cases 
I have been trustee on, I suspect that 25 per cent of them will run well over 
three years. The debtor got in there because he wanted to pay them all in the 
first place. He could only pay X-dollars a week, it took more than three years 
to get there, and he goes right on until he gets them paid out. 

Now this question has never been settled, there has been no decision on it, 
but it is my position, if it’s ever argued before a Court, that if he proposes a plan 
that on the face of it takes four years to complete, the failure to complete it in 
three years is through circumstances for which he should be held justly accountable, 
and it doesn’t terminate automatically, he has to ask for it, he has to show its 
failure to be completed is through circumstances for which he is not accountable. 
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If he proposes one that on its face must take four years, he is surely accountable for 
the fact that it didn’t get completed in three. Now, there are no cases on that, 
but that is my logic. 

Mr. AsHwortH: Thank you. 

Mr. Rice: Any other questions? Thank you. (Applause) 

Mr. HensHati: Thank you, Mr. Rice. May I ask those of you who are in the 
room to remain for a moment. (Whereupon the door prize is awarded. ) 
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HOW TO PREPARE WILLS AND TRY WILL CONTEST CASES* 
By C. E. Brvey, Hill City, Kansas 
Judge of the 34th Judicial District Court 


This is for me an extreme honor and pleasure. As most of you know, I began my 
practice in the 31st Judicial District under the late esteemed Karl Miller. Also, 
most of you know that I was born and raised in this district; born in Kiowa County, 
and went to school in Ford County. 

Upon an occasion like this it brings back memories of grade school and high 
school days, and more particularly it brings back memories of my first eighteen 
months of practice in Dodge City with J. V. Severe. I was admitted in June 1933, 
which all of you older lawyers remember was the days of the dirt storms and 
worldwide economic depression. Dodge City at that time was alive with un- 
employment. Houses rented for $3.00 a month, and I lived among the aristocrats 
by drawing $50.00 per month from Ford County. However, my experience as 
assistant county attorney in Ford County could not have been better. Crimes 
were rampant, and I certainly had a great opportunity to get some trial experience. 
In that connection, I think I should take time to show public appreciation for 
those who helped me. First of all, of course, was Mr. Severe, who had a lot of 
confidence in me and gave me an opportunity to sprout my wings. The Honorable 
Karl Miller could not have been better. I know many of you have started your 
practice under Judge Miller, and probably no judge was kinder to the new lawyer. 
While in Dodge City, of course, I got to see the performance of such lawyers 
as the late Carl Van Riper, Everett Minner, and George and Claude Gould. They 
were all helpful. In my early boyhood, although I never knew him, I heard of him 
and learned a great deal of the type of practice engaged in by the great late 
Senator John W. Davis of Greensburg, and George Barrett of Pratt, and Lou 
Madison of Dodge City. All of them exerted some influence. Later and while in 
Dodge City, I came to know and appreciate the resourcefulness of the late Russell 
“Hap” Hazard. Some years ago my friend, Horace Rich, of Coldwater, invited me 
to address this group, and it was with great regret that I was forced to decline 
that invitation. I resolved if the invitation was ever extended again that I would 
be determined to fulfill it. For me this is an extremely bad time as I am trying 
jury cases in Rooks County, and I had every reason not to be here, but I am. 

There will be no stories or no fun in this speech, and that too is the result of 
my contact with the Southwest Bar Association. Here is the reason. During the 
winter of 1933 or 1934, I can’t remember which, I was toastmaster at the banquet 
at Dodge City. I knew many stories at that time, and I had them ready. All of 
you, having a wonderful sense of humor, were a wonderful audience, and we all 
had a lot of fun with my anecdotes and stories. Among those in the audience 
was the Honorable Earl Evans, who was either prior to that time or at that time 
the president of the American Bar Association. To those of you among the younger 
group, Mr. Evans practiced in Wichita. I was extremely honored after the 


13 1890" delivered at a meeting of the Southwest Kansas Bar Association, Hutchinson, Kansas, September 





176 The JourRNAL 


banquet, because Mr. Evans asked to visit with me in his room. He complimented 
me upon the fine job I did of entertaining the audience, and then he told me this, 
When he first began his practice in Wichita, he had had considerable speech 
training and was in constant demand to make speeches to various groups through. 
out the city. He was practicing on the same floor in one of the bank buildings 
in Wichita with many other lawyers. He said he noticed that these people who 
invited him to speak at their meetings, who seemed to so thoroughly enjoy hearing 
him, frequently came up on his floor to hire an attorney and would always hire 
somebody else. Then, he finished by saying this. The late great Colonel Amidon, 
of Wichita, complimented him on his forensic ability and his ability to entertain 
a crowd, but said to him, “Earl, did you ever know anybody who wanted to hire 
a funny lawyer?” Mr. Evans said, “I am passing that on to you for whatever 
you think it is worth.” I wanted to be hired, and I needed to be hired, so I haven't 
told any stories in a speech since. Anyway I don’t think you would expect a 
District Judge to be a humorist. 

In starting to prepare this paper, I got into books as I love to do, and I have 
read many cases, both in Kansas and from the general law books on the law of 
wills, and the procedural law about the trying of will contest cases. Then it 
occurred to me that is not what the officers and members of this association 
wanted to hear. If you wanted an expert on either substantive or procedural law, 
I am sure you would have had my former partner, Chief Justice Parker, not me, 
I know and realize that you have the Probate Code, all of Chapter 59, available 
to you both as originally enacted and since subsequently amended. I know you 
also have Bartlett at your finger tips. I realize that you also have the Kansas Reports 
and the general law books at your disposal. So, all I am going to say about the 
subject of procedural law is that before you attempt to try a case either as a 
proponent of a will or as an opponent thereof, that you use the law books. In 
fact, I don’t think it would be out of place to say that you should use the law books 
whether your case involves a will or any other subject. It seems that this advice 
would not be necessary, but I am sorry to say with many lawyers it is. So this 
is not a paper on the law, but is on the practical side of the preparation of wills 
and the trial contests thereon. I am approaching this matter entirely from the 
viewpoint of the trial judge. When I tried cases, I often wondered what goes 
through the mind of a trial judge while he sits on a case, and I also know that most 
of you wonder what impresses him. I now have been a trial judge for more 
than five and a half years, and so I think it would be of value to you to leam 
at least what goes through the mind of one trial judge as the case is presented. 
So, I have broken this speech into two divisions: first, How to Prepare a Will, 
and second, How to Try a Will Contest Case. 


How to Prepare a Will 


When a client comes into your office to have a will drawn, there are several 
questions which should immediately arise in your mind to which you should 
get the answer before you ever put a word on paper. First of all, does the proposed 
testator really need a will? This is the question that I think is so frequently over- 
looked by the general practitioner. In many, many cases the testator would be 
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far better off without a will than with one. The first sub-question under this 
one is: Does his estate have to be probated? I realize that many lawyers insist 
upon the probation of every estate which is offered to him. I think that is bad 
practice and sometimes definitely under the head of dishonest practice. When 
a man dies intestate, leaving only his wife and grown children, without debts, 
or with only such debts as the widow and heirs can conveniently pay, why should 
his estate be probated? If he owns real estate, a title can be made as quickly 
with a decree of descent as can be made by the probate court. But when the 
estate must necessarily be probated because of disputed debts or operation of 
a mercantile establishment or some other personal property, which needs super- 
vision by an executor or administrator, does he still necessarily need a will? When 
the proposed testator desires that his property go according to the laws of descent 
and distribution, it is my consideration that you should advise him not to draw 
a will. I realize many of you do that. I know some of you here have advised 
members of my family in Southwest Kansas in exactly that manner. I want to 
call your attention to it for the reason that I think too many of you forget to 
ask yourselves the question: Does this proposed testator need a will? 

The next question: Is the proposed testator qualified to make a will? I am 
sure you are all familiar with the rule in Kansas, but it won’t do any harm for it 
to be restated. The test is: Does the testator know what property he has, know 
those persons who are the natural objects of his bounty, and is he able to make 
a reasonable and understandable disposition of such property. You should con- 
scientiously ask the proposed testator what property he owns and what interest 
he has therein. You should ascertain from him if he knows his heirs, and what 
proportion they would receive of the property should he die intestate. As you 
do so, let me urge by all means that you make a notation both of the questions and 
of the answers, and preserve them in writing. So far as the scrivener is concerned, 
you can have no better evidence than your scribbled notes, possibly on a piece 
of paper covered with some doodling along with the notes. You should by all 
means date this memorandum both as to date and time of day. Then, let us 
assume that the answers you receive raise a question in your mind. By all means 
if there is any doubt however small ask your client to be examined by his doctor 
on the day the will is executed. In the meantime, get in touch with the doctor 
and find out whether or not he is acquainted with the necessary mental qualifica- 
tions for a testator. If he is not, spend some time informing him as to the general 
tule of law I have heretofore stated. 

After you have gone through this procedure of qualifying your testator, the 
next question you should learn is the true facts as to the property owned by the 
proposed testator. You should know before you draw a will whether or not the 
man actually owns the land he says he does. A well qualified person will inform 
you that he owns a certain piece of land when he has only a contract to purchase 
or has signed a contract to sell that property, or since the days of joint tenancy 
only owns an interest subject to the right of survivorship. If he owns stock in 
corporations, you should ascertain whether or not that stock is subject to a lien 
from his broker, and if so, in what amount. I caution you about ascertaining 
about the man’s property for the reason it will become highly embarrassing to 
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you in the probate of an estate if you later learn that you have bequeathed g 
certain property to a beneficiary and find that on his death, the testator did not 
own the property. You cannot and should not expect your client to be fully 
informed on the property law. Even some district judges get confused on that 
matter. 

Now, after you have ascertained exactly what property your proposed testator 
owns, should you advise him as to whom and/or to what he should will this 
property? Or should you sit calmly by and let him will it as he sees fit? I think 
the question pretty well answers itself. First of all, you should know that your 
proposed testator is not acquainted with the rule against perpetuities. You should 
know if he would like to will property to a baby that the expense of guardianship 
could become great. You should realize and know that he may not consider 
where his property would go if a certain devisee should die prior to the date 
of the death of the testator. You are not being fair to your man unless you tell 
him all the ramifications and possibilities of his bequests. Should you not, he 
might as well have gone to a minister or banker. Remember he has come to a 
lawyer expert for the reason that he expects you to anticipate every possibility 
of what might occur to his estate. So far as advising him as to willing certain 
property to certain of his children or to certain charities, your obligation is not 
so great, but again I urge you to advise him how those matters should be 
approached. 

Should your proposed testator execute a joint will with his wife? This is a 
matter that a proposed testator is apt to have overlooked. My time will be too 
short to go into the various ramifications of both the advantages and disadvantages 
of joint wills. You should acquaint yourself with those, and then you should 
advise your client. Generally speaking, a man, particularly the pioneers of 
Western Kansas own all of their real estate in their own names. They definitely 
want that land to remain with their families. What should happen should he 
die leaving one half of his property to his wife, or should he die without leaving 
his wife anything, and the Court later allow her half the property? How will it 
pass? Many of these matters can be taken care of by a joint will even though 
there is no property in the name of the wife. In most cases where a man and 
wife have been married for many years, I think a joint will is proper. Paren- 
thetically, I might add that as a district judge whose time is occupied largely 
in granting divorces and supervising the custody of divorced children, it seems 
that there is hardly any one married a long time anymore. Let me say that I 
would urge that the question of a joint will should be considered in every case 
of a married man. 

Next, should your proposed testator create a trust? Very frequently under the 
modern days of commerce a trust is highly advisable. First, let me say that I 
think that a trust is the proper procedure in case that property is being willed 
to a minor. This should be done if in the alternative there is some question as 
to whether or not the proposed testator would live until the minor reaches his 
majority. Of course, if the minor reaches his majority before the death of the 
testator, the trust will not operate. In the preparation of a trust instrument, I think 
it is highly important that certain specified duties be given to the trustees, but 
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definitely not in detail. Let me emphasize that the purpose of a trust should be 
made in as concise, clear language as humanly possible for you to write, and I 
urge you not to limit the trustees to certain specified matters of detail. If your 
proposed testator proposes to leave the property in trust to some qualified individ- 
ual, that person should be far more able to properly administer the trust with 
his hands untied than to be handicapped by a fetter of specific instructions, 
which will immobilize both his arms. Set out a general statement as to what 
you want the trustee to do, and then leave the details of operation to his judgment. 
If your testator thinks that the trustee would not be so qualified, advise him to 
name a trustee who is. In this connection also I would urge you to ask the 
testator to appoint an officer not an individual as trustee. You will avoid much 
future difficulty if you will appoint a minister of a certain church, or president 
of a certain bank, or some officer of that type rather than to name that bank 
officer by name, or to name a minister by name. Remember that in days of 
modern transportation, there is no assurance of the life of any person regardless 
of his age at the time the will is drawn. I want to add also that generally speaking 
I would avoid the creation of a trust in every case except when in the judgment 
of both the testator and yourself you think it is absolutely necessary. I would 
go into the creation of a trust in the same way that a man advised his son about 
a proposed marriage. His advice was, “Son, don’t marry any girl unless you 
think you can’t possibly live without her.” I would say the same about a trust. 
Don’t do it unless you think it is impossible to properly provide for the estate 
without the trust. 

After having prepared the will, what about the witnesses? In my practice I 
used only two witnesses. Many of you use three, and I think it is a better practice. 
Again life is uncertain, and your chances are better that you will have a living 
witness at the time the will is probated if you have three. I would urge you to 
have a witness to the will who knows the testator well. If the proposed testator 
is anxious that his friends not know what is in his will, advise him that they 
need not know. They only need know that it is a will. I think it is important to 
have people who have known a proposed testator long enough to know his mental 
capacity, to know something of his property and who know his business habits. 
In a contest case these witnesses are extremely important people. I think in 
practically all cases you should not witness a will yourself. I know that you have 
hopes that you will be the attorney for the executor, and in a contest case, you 
would necessarily be a witness at the trial. Because of your interest in the estate, 
you then would not be the best witness. The same is true of the employees of 
your office. Don’t have your friends. Have the friends of the testator witness 
his will. 

When the will is signed, let me suggest that you go through a formal procedure. 
I would urge that you take the witnesses and the testator in a room after they 
have assembled. Make a ritual of closing the door and saying something like 
this, We are now going to execute this will. You will notice that I have shut the 
door. Now, regardless of whether or not the telephone rings or somebody comes 
in this door, I want the testator to sign the will. I want you witnesses to watch 
him sign the will. Then I want you to sign the will in this order: John, Joe, then 
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Jim. I want all of you to watch each of the others sign the will and don’t permit 
any type of interruption to change this procedure. I urge this because it wil] 
bring to your testator, but more particularly to your witnesses, that the matter 
is serious, and that will stick in their memory much better. 1 think you will be 
amazed to learn that some ten or fifteen years later those witnesses will be able 
to quote your little ritual verbatim, and it will be certainly of value. 

Just as a little aside, let me also urge that if your proposed testator is one 
of these persons who goes by two or three names—first, his first, middle, and last 
name, or by his first name, middle initial, and last name, and then by both initials 
and last name—set them all out in a will. 

Now that the matter is over, what are you going to do with the will? Many 
attorneys keep the wills in their offices. Regardless of what I say about the 
matter, I know many of you are going to continue to do so for the very obvious 
reason that you realize and know that the heirs must come to you for the will, 
and you are more apt to get to have the estate to probate. I don’t recommend 
this practice. I think you should keep a copy of the will instead, but you should 
not by all means fail to have the name of the testator and the names of the witnesses 
on your copy. I know of a will now which has been lost, and the attorney who drew 
the will kept a copy, but has no idea of the names of the witnesses. He has been 
and is highly embarrassed by this. File this copy with the names thereon with 
your notes and keep them permanently. Then urge your testator to put the will 
where he keeps most of his important papers in a fireproof place. If you are still 
the attorney for the testator and his heirs, you will be employed. If they do not 
want to employ you, I think you should not want the job. Keeping of a will in your 
office, unless at the request of the testator himself, seems to me to be ambulance 
chasing. However, you do as you like about this; I know you are going to anyway. 

Then, later your testator comes back for a change in his will. Should you 
append a codicil? Let me say just plain, DON’T DO IT. If for some reason, the 
will needs to be changed, don’t attempt to amend the language of a will or even 
to make additional bequests. You are in danger of having a contradictory state- 
ment in the will and the codicil. You are certainly presented with the problem 
of harmonizing a codicil to a will. I am going to close this with just saying, if 
a man is to write a codicil to a will, he really wants a new will, and by all means 
write him a new one. It is my judgment that a codicil is a fairly sure way of 
asking for trouble. 

Then, one other matter on the preparation of a will, and that is the fees. By 
all means charge your testator a fair fee. Too many of us in the practice of 
law write wills as an accommodation. If you write a man a will, even a simple 
will for nothing, he has every right to believe that he paid you a fair fee, and that 
was nothing, and that your services were worth nothing. Remember that if he 
refuses to have you write a will because you charge a fair fee, he will probably 
have a banker write it for him. If that is the case, then you have a very great 
opportunity for a contest or an interpretation, and your fee will probably be 
tremendous. People generally want to pay for what they receive. If you write 
a good will and write it properly, it is worth money to your client, and he will 
think it worth exactly what you charge him for it. He will have no respect for 
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you for charging him nothing or an absurdly low fee. Should you do so, he will 
very likely have another attorney draw the will, because he will think it is worth 
nothing, the same as you did. 

Let me close this portion of this paper by saying that the drawing of wills 
is an important duty of an attorney's job that should never be attempted by any 
layman, and more especially real estate men or bankers. Most laymen have no 
knowledge of property law or probate procedure. Bankers generally have some. 
It is an old axiom that a little knowledge is a dangerous thing. Under no 
circumstances is that more true than in an attempt to draw a will by a man who 
knows some property law and some probate procedure. With one exception 
every will contest case I have had since I have been on the bench has been a 
will drawn by a banker. I admit they were especially remunerative to the attorneys, 
but this is not a good practice of law. 

You will note that in discussing the preparation of wills that I have avoided 
the most important subject. I am going to continue to do so. That most important 
subject, of course, is estate and inheritance taxes. I have avoided it for two reasons. 
First, the planning of estates for tax purposes is a subject which would require 
hours of time; and, the second is I don’t know anything about them. You all 
know that the question of taxes must be discussed at great length with your 
client if he has an estate of any size. Learn the law as it applies to taxes to your 
particular case and go to whatever means necessary to learn. Don’t put yourself 
in a position that I have heretofore described as to the banker scrivener. If you 
have a little knowledge about the effect taxes might have on the proposed estate, 
refer this matter to a qualified tax attorney. Get expert advice. Don’t make 
assumptions. You will be embarrassed enough by a change of tax law from the 
time the will is drawn until it is probated without being further embarassed by 
not drawing it properly as to the law at the time. As I have said, I know nothing 
about estate taxes, and so I am not going to advise you about them. 

f 


How to Try a Will Contest Case 


First, let us take up the side of the proponent of a will. Assume that you are 
trying this case to the District Court, that you have either arrived at the District 
Court by appeal or you have certified to the District Court by agreement. I have 
seen the cases tried in two ways. First, the proponent ignores the answer and 
tries the case as mere formality of proving the instrument itself and its execution 
by the witnesses and rests. Other attorneys put on the evidence to controvert 
all the allegations of the answer by first establishing the execution of the instrument 
and proving it by evidence of the capability of the testator, evidence that no 
undue influence was used upon him, that the provisions of the will are legal 
and can be carried out, and establishing that if a trust is created that it is a legal 
trust and properly drawn. As a trial judge I would urge the first of these pro- 
cedures. I think the proponent of a will is justified in assuming that the testator, 
as provided by the law, is presumed to have been capable. I think he has a right 
to assume regardless of allegations of the answer that the testator was not under 
undue influence. I think it is far better practice for the proponent to merely take 
the attitude that no one would dare to oppose the will upon any grounds even 
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though there is an answer on file which raises the questions. Having done 50, 
he has established a prima facie case. While legally the burden is upon the pro- 
ponent, the real burden is upon the opponent to establish the fact that the wil] 
should not be probated. 

Now, let’s take up the opponent’s side. If you have been interviewed by a 
client to oppose the probation of a will, you have many tasks, the first of which is, 
does your proposed client have any legal authority to oppose the will? Is your 
proposed client merely a grandchild of the deceased, or is he a child of a devisee 
or an heir. In any of these cases, he would have no legal standing. First of all, 
ascertain that your client is a proper person to contest the will in his own right, 
Don’t permit yourself to be embarrassed by accepting a case and find that your 
client is speaking for his father or mother, and then when you have them in court, 
you find that your client wasn’t authorized, or even at the best halfheartedly 
authorized. Represent the real parties in interest and no one else. 

One of the most common objections to a will is the testator’s incapability. Many 
attorneys contest wills on the grounds that the testator did not have legal capacity 
at the time of the execution of the will. First of all, remember your chances of 
breaking the will on that ground are very remote. Don’t file a contest on that 
ground unless you have an extremely strong case. Our Supreme Court has laid 
down the rule that mere senile dementia does not make a testator incapable. | 
personally would not advise a contest of a will on this ground unless you have 
qualified doctors who will so testify and will bring the incapability to the very 
date of the execution of the will. I tried a case recently in which the doctor 
testified the testator at 10 o'clock in the morning was capable, and that the will 
was executed at 2 o'clock that afternoon. He was asked if the testator’s capacity 
could not have changed from 10 o'clock in the morning until 2 in the afternoon. 
His answer was, “Sure, he may have died.” In elderly people it is important that 
the doctor’s examination be close to the time of the execution of the will. No 
District Judge would pay any attention to a doctor’s testimony who examined 
the patient three months or more before or after the execution of a will. I am 
sure his testimony would have no material influence on me. In lieu of doctor's 
testimony, well qualified witnesses, used to dealing with the public, are good 
witnesses. Frankly, I am not sure of just how much opinion evidence is admissible 
under these circumstances. I permit a doctor to give his opinion as to the mental 
capacity of a patient. I permit well educated people who have dealings with 
the public and who knew the testator well to give an opinion. I do not permit 
laymen in general to give an opinion. I only permit them to testify as to the 
actions and of conversations had with the testator close in time to the execution 
of the will. Generally speaking, unless a will reflects some use of extremely—let 
me urge that word extremely—bad judgment on the part of the testator, I would 
not recommend a will contest on the grounds of incapability. You must remember 
you are up against the situation that the testator had the ability to own and hold 
his property together, or he wouldn't have an estate. 

The next common ground for contesting a will is that of undue influence. This 
again is an extremely hard thing to prove. First of all, you must admit that 
influence has been used upon the testator. It may be the influence of his mother 
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or father who have been dead for forty years, or it may be the influence of his 
teacher when he was in the first grade, or possibly his Sunday School teacher, 
but any way keep constantly in your mind that there was influence exercised 
upon the testator, and your job is not to show influence, but to show undue 
influence. In the trial of your case, you will certainly weaken your position by show- 
ing what people used influence on your testator. Use no witnesses to prove anything 
under this heading except undue influence. I know of no way in which you 
can weaken your case more in any court than to show that the testator’s daughter 
used influence on him, unless you couple that with undue influence. I have 
seen lawyers defeat their case completely by showing of influence which was 
not undue. The worst kind of trial practice, and I think the most common mistake 
in these cases is to show that the testator had a great love for some person whether 
or not that person exercised influence. As I said, on the bench when I hear that 
type of testimony, I say to myself, “So what! Why shouldn't they?” Remember 
this in your will contest cases. If I can do anything in this talk that will help you 
in the trial of a case, don’t by any means introduce evidence as to influence 
exercised legally and proper. The great love that the testator may have for some 
person certainly does not constitute undue influence. How are you going to 
distinguish between influence and undue influence? Where can you draw the line? 

First of all, I would attempt to show undue influence by showing that the 
property was not bequeathed in the manner that it should have been. Next, I 
would show that a person close to the testator had an opportunity to exercise 
undue influence. Then that the will was written in the manner in which that 
person wanted it written. Follow that up by showing that the person accused 
of the undue influence repeatedly requested that type of will. I think it is necessary 
in proving undue influence to show that the testator had no opportunity to escape 
from this continuous haranging, and then more important, and in my judgment 
almost necessary, show that the testator was threatened with discomfort or the 
loss of something that he dearly loved unless he complied with the request of 
the person exercising the undue influence. Show, if possible, that the discomfort 
to the testator would not have ensued, but only that he believed that it would. 

Again I don’t recommend the filing of objections to the probate of a will upon 
the grounds of undue influence, and I certainly would not do so unless you are 
able to show an extremely strong case. Let me again urge that you must keep in 
your mind the difference between undue influence and mere influence. 

Another ground for contesting a will is that the will was not properly signed 
or executed. Again all the presumptions are against you. Assuming that the 
deceased had good mental capacity and was not under any undue influence, 
the courts are going a long ways to uphold the signing and execution of the will. 
Don’t make the mistake of visiting with one of the witnesses and having him 
tell you that the will was executed by the testator, while the witness was not 
there, but that he came in later and signed it as a witness long after the testator 
had signed it. Such a weak case would have very little influence on the Court. 
It will be presumed that the testator asked the witness to witness his signature. 
The fact that the signature is already there won't void the will. While the 
statute is plain as to how a will should be executed and signed, if the Court can 
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know from the instrument what the testator’s intention was, the will is going to 
be upheld regardless of how sloppy the job was done. The Court wants the 
property to go the way the testator wanted it to go. I would advise you never 
to contest a will on the grounds of the procedure that was followed in the execution 
and signing of the will. That is a strong statement, but I will make it. You wil] 
never successfully contest a will where it is signed by the testator and witnessed 
by two witnesses but not properly done, on that ground alone. 

Far more important, and a better way to contest a will is to be able to show 
that all of the provisions of a will or some of them are incapable of being carried 
out. In examining a will, determine whether or not the property will pass as a 
testator obviously wanted it to. Are the provisions so indefinite that the devisees 
are unascertainable? Such provisions as to the poor people of Podunk, or con- 
versely to the rich people of Podunk are provisions that cannot be determined. 

I have recently held that a bequeath to the members of a church are unascertain- 
able. In that case, I could not know whether the testator meant the members 
of the church at the time the will was drawn, at the time of his death, or at the 
time of the probate of the will, or whether he meant the people who attended 
the church. Look a will over carefully for such provisions; and when property 
is willed to people of that caliber, it is my considered judgment that the will must 
be absolutely definite and not provisional or speculative. This, of course, is more 
in the nature of a suit to interpret a will rather than to contest it, but such provisions 
are evidence when tied to the other grounds on a will contest. 

Again, another matter to look into is the terms of a trust, as to whether or not 
the property is willed to a trust for an illegal purpose, to an illegal trust, or in a 
manner that is incapable of being administered. Don’t assume upon the reading 
of a will that either the provisions of a trust or special provisions of a will to 
various people even though in the clearest language are therefore good. I would 
urge you whenever you are employed in a will contest case to search every portion 
of a will creating trusts and making provisions to groups of people. I think many 
times lawyers fail to find openings in the instrument which would win their case 
for them. 

Now, let me give you some suggestions as to the trial of all cases, and since the 
subject is contested wills, more particularly on will contests. In the beginning, 
let me insert this: The treatment of probate judges. In most of our counties 
your probate judges are not lawyers. Many of them have never been around a 
courthouse very much before their election. Many of them are unacquainted 
with rules of evidence. They know very little, if anything, about Chapter 59. 
They have every right to rely upon the lawyers in their counties. I know of 
nothing that I consider more unethical in the practice of law than taking advantage 
of the trust that probate judges put in the membhers of the bar. In ex parte cases 
I think it is absolutely unforgiveable for a lawyer to obtain an illegal order or 
even an improper order from a layman probate judge. I think it is absolutely your 
duty to advise the probate judge on the law favorable to your side of the case, 
and if the matter is ex parte to also advise him on the law on the other side of 
the case. If you think it is doubtful, present the matter to the probate judge and 
ask him to consult another attorney. When you are the other attorney, I think 
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it is your duty as a qualified attorney to advise the probate judge when so asked 
on the case of another attorney. The salaries paid probate judges in smaller counties 
is far too inadequate to expect an attorney to accept the job. Then, it becomes 
the duty of the bar to help the public and to protect the probate judge against 
improper orders. I know most of you are aware of this obligation, and that you 
would not under any circumstances take advantage of the inability of the judge. 
Nevertheless, I know some of you who do. I doubt that it is sufficient for dis- 
barment, but when you arrive in the district court on certification or an appeal, 
your case is going to be badly hurt in the eyes of the district judge when your 
opponent can show that you did an improper thing in the probate court. Let 
me sum these remarks up by just saying, DON’T DO IT. 

Now, back to the question of trial. First, prepare your opening statement. Don’t 
get up before the trial judge and merely say, “We are contesting this will.” How 
the District Judge will listen to your evidence is going to be largely governed by 
what you say your evidence will show in your opening statements. Many prac- 
titioners couple their statement as to what the evidence will show with a closing 
argument. In jury trials this practice may be good. I advise against it in trying 
the matter to the Court. I realize the line of distinction is close. It is my practice 
to take notes during the opening statement, so I urge you to present your statement 
in such a manner that the trial judge can take notes of what you expect to prove. 
Being human he will keep those in mind as your evidence is presented. But most 
important include in your opening statement all of the evidence you have, and 
if some time during the trial you realize you are not going to be able to prove 
something you stated in your opening statement, announce that fact to the Court. 
It will help. Then in presenting your evidence, put it on in the same order that 
you made your opening statement. If you are attacking a will on all the grounds, 
first introduce your evidence that has to do with the capability of your testator, 
then set up the evidence of undue influence, as I have previously set out. Now, 
I realize that all of these various matters may be in some manner connected, and 
one witness may be able to testify on all of the questions. If you have not properly 
consulted a witness, ask for a recess for that purpose. The trial judge will much 
prefer to have a recess while you prepare your evidence, or as our late good 
friend Walt Bullock said, “his perjury,” rather than have you wallow in the court- 
room. You always look ridiculous trying to feel your way with a witness on an 
exploratory expedition. Always remember that a District Judge likes to take a 
break, and he won’t consider a request for a recess to interview a witness as 
unreasonable. A will contest case is important. It is important to use highly 
qualified witnesses. Find out for sure whether there are doctors who know some- 
thing of the capability of your testator, of the signs of undue influence, or any 
other factor regarding your client. The doctor’s influence on the trial judge will 
be great. Of equal importance is another attorney who can testify as to capability, 
undue influence, or even to the facts regarding the creation of a trust, or to what 
the testator may have had in mind in willing a certain bequest. Again bankers, 
abstractors, merchants, or other people who are habitually dealing with the public, 
and who have done business with your deceased, are excellent witnesses, and then 
let me urge you: do not ask the doctor, the lawyer, the banker, or merchant about 
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portions of your case of which he has little knowledge, or upon which he would 
have to rely upon supposition. You weaken your case. The effectiveness of your 
witness in bringing from him the answer, “I don’t know,” or what he merely sup- 
poses weakens your case. The trial court will immediately assume that you 
evidence on that subject is particularly weak or of no value. Have your witness 
testify only to those things upon which he is qualified. Besides weakening your 
case by a “I don’t know” answer or by a supposition, you then throw your witness 
wide open for a cross-examination in a field where he may hurt you. 

I know all of you want to know what a trial judge’s reaction is to going into 
matters of capacity and undue influence, particularly in great detail. There is 
no hard and fast rule on this subject, but I would state that you hurt rather than 
help your case by going into minute detail such as what did the deceased do at 
every meal on Monday, Tuesday, Wednesday, and Thursday before the will was 
written on Friday. Some of you do that in the trial of a case. It usually bores 
the judge. He will think it poor evidence, and again will assume you don’t have 
any good evidence. Confine your witness’ testimony to things that are important 
in a trial of a case to a judge. Then, more particularly never use a poor witness, 
There is nothing in the trial of a case before a District Judge that will hurt your 
case worse than the use of a half dozen witnesses about whose own mentality there 
is a question, and about whose veracity there is no question but that it is bad, 
Many a lawyer has lost a case, because of the use of such witnesses. A witness 
who knows little about the facts of a case, but has made up his mind definitely 
that you should win it and will so indicate on the witness stand is going to hurt you. 
He is not going to think highly of the trial judge unless he finds in your favor. 
He is the poorest witness you could put on the stand. By all means make your 
witness appear honest and fair. Perhaps in the trial of a jury case an unfair 
witness may help, but they always hurt you in a case before a trial judge. If a 
witness has a decided opinion in your favor of a case, don’t use him unless you 
are sure he is honest, and unless you are sure that he isn’t going to attempt to 
usurp the duties of the trial judge. 

Finally, your closing arguments; first, some don’ts. Don’t attempt to influence 
the trial judge by the studious preparation of a flowery argument. Don’t attempt 
to wear him out in a long verbose argument to prove to him that you know some- 
thing about your case. Don’t assume that the trial judge is an expert on every 
phase of the law. Also, don’t assume despite his appearance and actions that 
he is an ignoramus. Remember, despite what you think, he is still going to have 
the final answer. Remember your trial judge decides the facts. 

Some do’s: Make a sincere effort to show to the trial judge that justice is on 
your side. Make a sincere effort to have available for the use of the trial judge 
the answer to every question of law—particularly those questions of law which 
are close and on which the supreme courts of the various states are in disagreement. 
Accept the burden and show to the trial judge all of the necessary facts of the 
case. Assume, as you should, that he knows nothing about the facts of the case. 
See that he knows of the relationship of the parties one to another or relationship 
of any witness to any of the parties. Admit candidly and completely any facts 
that are adverse to your side of the case that you know are going to be established. 
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By all means be frank and honest with your trial judge. I know of nothing that 
will influence him more. I think even to this point—if some witness attempts to 
testify to some fact favorable to your side, but you know is untrue—it is good 
practice to say to the trial judge, “We are not contending that fact.” As a practi- 
tioner of law, you should be seeking justice, and if you don’t think justice is on 
your side of the case, don’t take it. 

Now, I want to close my remarks with some observations about the practice 
of law in general. We do not have manufacturers of drugs, wholesalers of drugs 
and medical facilities to advertise the necessity of consulting a practitioner as 
do our brothers in the medical profession. We are not sending up sputniks, 
rockets, or other sensational materials that will hit the front pages of the news- 
paper as do our brother engineers. We have no one advertising the sacrifices the 
members of the legal profession make for the well being of the American public. 
Our bar associations are making some effort to educate the public of the necessity 
of the bar. However, as a District Judge I want to say that I think any time I 
speak publicly I should commend the members of the bar. I know that lawyers 
spend about 40 per cent of their time and effort in services to the general public 
for which they neither receive nor expect any remuneration. I realize and know 
that the public has a right to expect and does receive from the members of the 
bar advice and help both in the legislature, in the courts, and by counsel help 
in school districts, city government, county and state governments, American Red 
Cross, Boy Scouts, and every church and fraternal organization in the state. Very 
little credit is given to the members of the bar for sacrifices they have made to 


American civilization from Thomas Jefferson, John Adams, and James Madison 
down to and including 1959. So now that I am somewhat divorced from the prac- 
tice, let me say to you that while you do not receive general acclamation from the 
public for all your sacrifices, for the time and skill that you have given, it is 
appreciated by your courts, and that I know each of you receive personal satis- 
faction from it. 
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RECENT ADDITIONS TO THE STATE LIBRARY 


American Jurisprudence. Proof of facts an- 
notated. “A carefully edited compila- 
tion of trial guide material in text and 
in question and answer form designed 
to assist lawyers in preparing for trial 
and in examining witnesses.” vs. 1 and 
2, Lawyers Co-op. Pub. Co., 1959. 
(additional volumes to follow) 

American Law Institute and American Bar 
Association. Joint Committee on Con- 
tinuing Legal Education: 

Austin, Cyrus. Price discrimination 
and related problems under the 
Robinson-Patman Act. 2d rev. 
ed. June, 1959. 

Manoff, Marcus. Labor relations 
law. 3d ed., Dec., 1958. 

Seidel, Arthur H. What the general 


practitioner should know about , 
trademarks and copyrights. April, | 


1959. 
Anger, H. D. and Honsberger, J. D. Cana- 
dian law of real property. Canada 
Law Book Co., 1959. 


~ Belli, Melvin M. Modern trials. v. 4, Dam- | 


ages. Bobbs-Merrill, c. 1959. 

Cantor, Paul David, ed. Traumatic medi- 
cine and surgery for the attorney. v. 1 
(to be in 10 v.) Central Book Co., 
1959. 

Cecil, Henry. Brief to counsel. “The object 
of this book is to tell you, in as cheerful 
a manner as the subject allows, 
whether you have any chance of be- 
coming [a successful barrister] and 
what you are likely to experience in 
the process.” Harper, 1958. 

Critchley, MacDonald, M.D., ed. Trial of 
August Sangret. (Notable British 
Trials.) Wm. Hodge, c. 1959. 

de River, J. Paul. Crime and the sexual 
psychopath. C. C. Thomas, 1958. 

Goldsmith, Immanuel. Damages for per- 
sonal injury and death in Canada. 
Carswell, 1959. 


/ Houts, Marshall, comp. and ed. Courtroom 


medicine. C. C. Thomas, c. 1958. 
Institute of Judicial Administration. N.Y. 
1959. Reports and Studies: 
Comparative judicial administration 
in Liberia and the United States 
Comparative negligence—1959 sup- 
plement 


‘Singh, Nagendra. 


Compulsory arbitration and court 
congestion — The Pennsylvania 
compulsory arbitration statute— 
a supplementary report 

Court administration 

Judicial organization and civil pro- 
cedure in Brazil 

The judiciary: essential elements of 
a model judiciary article 

Operation of the jury system in the 
Federal District Courts 

Post-conviction constitutional rights 
of indigent criminal defendants; 
State interpretations of Griffin y, 
Illinois. 

Small claims courts in the United 
States—1959 supplement. 

State trial courts of general juris- 
diction calendar status study— 
Personal injury jury cases. 

Leflar, Robert A. The law of conflict of 
laws. reg. ed. Bobbs-Merrill, c. 1959. 

McIntyre, Stuart Hull. Legal effect of 
World War II on treaties of the United 
States. Nijhoff, The Hague, 1958. 

‘ Megarry, R. E. Miscellany-at-law. A di- 
version for lawyers and others. Cars- 
well, 1958. 

Moore, James Wm. and others. Moore's 
Federal practice. 2d ed. v. 1. (vs. 
2-7 published previously) Matthew 
Bender, 1959. 

‘Morris, Clarence, ed. The great legal 
philosophers. Selected readings in 
jurisprudence. U. of Pa. pr., 1959. 

‘O’Brien, F. William. Justice Reed and 
the First Amendment—the religion 


J clauses. Georgetown U. pr., 1958. 


Pound, Roscoe. Jurisprudence. 5 v. West, 
1959. 

Quebec. Royal Commission of Inquiry on 
Constitutional Problems. Report. 5 vs. 
Province of Quebec, 1956. 

Nuclear weapons and 

4 international law. Praeger, 1959. 

Whitney, Frederick A. The law of modem 
commercial practices. Baker, Voorhis, 
1958. 

Wyoming Statutes, 1957. Annotated with 
cumulative pocket part service. 10 v. 
Michie, 1959. 

Young, Roland. The American congress. 
Harper, c. 1958. 





RECENT ADDITIONS TO THE STATE LIBRARY 189 


Zeisel, Hans, Kalven, Harry, Jr., and Buch- 
holz, Bernard. Delay in the court. 
(First of several volumes to be pub- 
lished covering the University of Chi- 
cago’s study of the jury system and 


judicial administration) Little, Brown, 
1959. 

(Books may be borrowed from the Kansas 
State Library for limited periods of 
time, and will be sent upon request. ) 
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CRIMINAL JUSTICE SURVEY REPORT ISSUED* 


A history and status report on the first phase of an American Bar Foundation 
survey of the administration of criminal justice in the United States was released 
September 25, 1959, by the ABF’s special Committee on the Administration of 
Criminal Justice. 

An analysis of the seven-volume, three million word field reports, to be com- 
pleted by the summer of 1961, is expected to reveal significant information 
concerning the fundamental problems facing the nation’s criminal justice adminis- 
trators. Ultimately, the ABF hopes to come up with remedial measures to meet 
these problems. 

The comprehensive study was made possible by a grant of $445,000 from The 
Ford Foundation. It was begun in 1953 under the direction of the Committee's 
first chairman, the late U. S. Supreme Court Justice Robert H. Jackson. 

The initial four-year study was completed in 1957, embracing the states of 
Wisconsin, Kansas and Michigan. It centered on law enforcement techniques 
relating to police, prosecutive, judicial and release practices and procedures. Field 
researchers reported on criminal procedures in each of the states studied from the 
time a crime was committed until the person was released from parole supervision. 

Results of the pilot survey are reported in a pamphlet titled “History and Status 
Report on the Survey of the Administration of Criminal Justice in the United 
States” just released by the Foundation. The pamphlet explains the purpose of 
the project, its present status, the results of the pilot study and the accessibility 
of the data thus far assembled. 

Because of the confidential nature of much of the information contained in 
the seven-volume report, and due to the limited number of copies, access to 
the full report is limited to recognized scholars actively engaged in research on 
the subject of criminal law administration and seminars conducted by law schools 
approved by the ABA. 

The Ford Foundation has made an additional grant of $75,000 to finance the 
16-month analysis phase of the project. Frank J. Remington, Professor of Law 
at the University of Wisconsin Law School and former Director of Field Research 
during the pilot study, has been named director of the analysis stage of the ABF 
study. Harold A. Smith, prominent Chicago attorney, is Chairman of the Foun- 
dation’s special Committee on the Administration of Criminal Justice. 


®Source: Committee on Public Relations, American Bar Center, 1155 East 60th St., Chicago 37, Lllinois. 
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REPORT ON 1959-1960 MID-YEAR MEETING AT WICHITA 


The Eighth Annual Midyear meeting of the State Association was held at the 
Allis Hotel in Wichita on Friday, October 16, 1959. A business meeting of the 
Executive Council was held Thursday afternoon, October 15, at which the entire 
membership of the Council was present. This report summarizes briefly that 
meeting, and the various committee meetings. 


Executive Counci, MEETING 


A general discussion was held on the subject of Bar sponsored Title Insurance 
Companies. It was concluded that the Association should not sponsor such 
activity but it should investigate those companies in operation in the country 
to be better acquainted with the manner and scope of activity. 

Former Justice Hugo Wedell, chairman of the Supreme Court Nominating 
Commission, visited the meeting and urged the organized Bar to assist the Com- 
mission as the occasion arose to make sound recommendations and assist in obtain- 
ing the highest qualified lawyers for any openings occurring. 

The Executive Secretary reported on the financial status of the Association. 
He reported that 1,854 members had paid their 1959 dues to date, that there was 
on deposit in Association accounts, the sum of $8,500.92. 

The personnel of a special committee on Traffic Courts was announced. Mem- 
bers of the committee are T. M. Murrell, chairman, B. G. Larson, John N. Sherman, 
Jr., Edgar Miner, Ernest N. Yarnevich and Robert J. Dole, ex-officio. The com- 
mittee was created to assist, among other things, the current survey of traffic 
courts being conducted in Kansas by the American Bar Association. 

Unauthorized Practice was discussed and it was the consensus that every effort 
should be made to stamp out such practice in the interest of the public and the 
Bar and that the various committees of the Association concerned should be 
supported in their work in this area. 

The Executive Secretary reported that he had been advised that the Association 
had been selected to receive an Award of Merit from the American Society of 
Association Executives at their annual meeting based upon the adoption of the 
plan for the non-political selection of supreme court justices. A resolution was 
adopted directing him to attend the meeting and receive the award. 

On motion, a special committee was named by President-elect Lang to prepare 
a Resolution in memory of President Wm. M. Beall. The text of the Resolution 
appears on page 198 of this Journal. 

The American Bar Association has again selected May 1 as LAW DAY and, 
to cooperate with the A.B.A. in this activity, it was voted that May 1 be celebrated 
as LAW DAY here in Kansas and that the proper Association committees be 
requested to prepare material and programs to accomplish this celebration. 

It was reported by the Executive Secretary that Ray Wingerson, of the Topeka 
State Journal, had been selected to receive the 1959 PRESS-BAR AWARD. The 
award is based upon a series of articles written by him over the past year. 


PROFESSIONAL ETHICS 


Committee members in attendance met and considered pending complaints 
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regarding alleged unethical conduct on the part of association members and other 
Kansas attorneys. Complaints were assigned to various committee members for 
further investigation. 


Loca Bar ASSOCIATIONS 


General discussion was had concerning potential activities of the Committee 
and its relationship to other committees, and the following conclusions were 
reached: 

(a) Awards to Outstanding Bar Associations: 

This activity is to be continued, but it is thought that the report forms should 
be in the hands of the various Associations at a much earlier date; that the several 
members of the Committee should be responsible for putting these report forms 
in the hands of the proper officers of the Local Associations. 

(b) Law Day: 

On May 1 of each year, LAW DAY is accepted as a primary responsibility of 
this Committee. The Committee accepts the duty of providing Local Associations 
with material, suggestions and recommendations on the type of program or activity 
commemorating this day. 

(c) News Letter: 

It was considered that a quarterly news letter to Local Association officers 
might be an appropriate medium of helping Local Associations on programs. This 
letter might contain information concerning speakers on particular subjects, special 
programs promoted by other Bar Associations and other helpful suggestions. 
Production and distribution of this letter should be by the Association but the 
Committee would develop the content. 

(d) Increased Activity in Local Bars and Organization of Additional Associations: 

It was concluded that Committee members should make every effort to visit 
the Local Associations within their districts. Possible areas for expansion con- 
sidered were a Northeast Kansas and Southeast Kansas, along the lines of the 
Northwest, Southwest and Central Kansas Bar Associations; areas in Southwest 
and Northwest might be broken down into district Associations. 


HistroricaL COMMITTEE 


The Committee determined that there are at least two new county court houses 
to be dedicated in the State of Kansas in the near future. It desires information 
from anyone in regard to any court houses that are being planned, under con- 
struction, or have been completed since the regular meeting of the Association 
this year. Pictures of any new court houses that have been built within the past 
few years are desired. 

This Committee plans in the future to gather all possible data toward making 
a complete history of the Association and have it ready for publication on our 
100th anniversary, which will be some 20 years in the future. It was the opinion 
of the Committee that plans should be laid at this time and the history of the 
Bar should be in the process of being gathered so that it could be published on 
the 100th anniversary. The Committee respectfully requests that anyone who has 
information in regard to outstanding events of the Bar, where court was held 
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in the early days of Kansas, pictures of old court houses, stories about some of 
the early members of the Bar, or anything that would be of interest to lawyers 
should be sent to the state headquarters in Topeka so that it could be preserved 
and used when the time is right. 


PROGRAM 


The Committee met and made preliminary plans for the Legal Institutes 
portion of the annual meeting to be held in May, 1960, in Kansas City. This will 
consist of two concurrent meetings on Thursday afternoon, May 5, and a full 
day on Friday, May 6. Details of the programs to be carried in forthcoming Bar 
Journals, Barletters and Convention programs. 


Pusiic RELATIONS 


Many subjects were considered by the members of this Committee assembled 
in Wichita, some of which are outlined below: 

To provide greater service for the members in the area of public relations, it 
is hoped that more funds than are currently being budgeted for public relations 
may be provided in 1960. 

To provide greater participation in the annual award made in the communica- 
tions field, the “PRESS-BAR AWARD” will become the “NEWS MEDIA-BAR 
AWARD” in 1960. In this way the entire media will be eligible for the award. 
Local Associations were to be urged to call this Award to the attention of the 
media in their locality and to help furnish information as background for articles 
appearing in newspapers and magazines and time on radio and TV. 

Clients’ Security Funds presently in existence were to be studied and investiga- 
tion made of probable costs and application in Kansas. Malpractice or Attorneys’ 
Liability Insurance was suggested as an item worthy of consideration by all 
attorneys. (Note: A group plan currently being offered Association membership 
has recently been modified so as to increase coverage per premium dollar. ) 

A Statewide Speakers Bureau was suggested with a list of speakers, topics and 
terms of appearance to be prepared and distributed widely. In addition, Local 
Associations are urged to establish their own Speakers Bureau. 

Institutional Advertising on a statewide basis is recommended with an increased 
public relations budget making this additional activity possible. The Committee 
further suggested in this regard that information regarding the cost and distribu- 
tion of advertising of an institutional nature be investigated. 

Jury Handbooks prepared by other State Associations were studied and it 
was voted to prepare similar handbooks for distribution in Kansas. It was the 
decision of the Committee that it should prepare copy for the handbooks and 
that these be printed by the Association. It was recommended that the users 
of the jury handbooks purchase them at specified prices. 

A program found most successful in other states, “Annual Legal Check Up” 
was considered and the Committee recommends that such a program be instituted 
in Kansas. A sub-committee was named to prepare forms and material to be 
used in this program. 

Sub-committees were appointed to study possible revisions to the “Meet Your 
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Lawyer” pamphlet and to prepare copy for a pamphlet to be titled “So You're 
Going to Be a Witness.” Pamphlets on the subject of installment purchases, motor 
vehicle financial responsibility, and other subjects were considered. The Com. 
mittee recommends that the plan of making the pamphlets free for distribution 
be continued. 


UNAUTHORIZED PRACTICE OF LAW 


Current complaints regarding unauthorized practice by laymen were con- 
sidered and methods and ways of reducing such activity in the interest of the 
public and protection of the Bar were discussed. 

A form of a letter to be sent by the Secretary of State along with commissions 
to notaries public pointing out that commissions do not entitle holders to engage 
in the practice of law and to define the same was prepared. Efforts to accomplish 
and to initiate this as a continuing program were to be undertaken. 

Generally speaking, types of unauthorized practice considered were: Deputy 
Clerks executing papers and instruments, “Specialists in tax savings,” credit associa- 
tion “Demand Notice to Creditor,” documents prepared by real estate brokers, 
“Estate Planning” brochures by insurance companies, “Free” real estate closings, 
etc. 


LEGAL INSTITUTES 


This Committee recommends continued emphasis on the holding of Legal 
Institutes over the state and made tentative plans for an institute to be held in 


Wichita on April 23 and 24, 1960, on the subject of “ESTATE PLANNING.” More 
details on this institute will be furnished in later Association publications. 
STANDARDS FOR TITLE EXAMINATIONS 

Almost a full Committee attended this meeting. Members present announced 
that they had had no communications from members of the Bar in regard to any 
new Standards which should be enacted at the present time or any changes which 
should be made in the Standards already adopted. No one presented any proposed 
Standards or suggested any amendments. Some rather lively discussions were had 
on the proper way of preparing affidavits for publication service in quieting title 
suits, but no action was taken. 

The question of the statements in the Abstracter’s certificate was discussed. 
What about zoning ordinances filed in County Clerk’s office when city is acting 
in the three mile limit when the city has not yet taken land into the city limits 
but city already has control of zoning? 

Next considered was the subject of the annotation of the Standards. It was 
thought that work on this addition to the Standards should be commenced and 
it was thought that it could be done at a law school under the supervision of a 
law professor. Information concerning the length of time to complete and cost 
of such research is to be obtained. 


TAXATION 


It was the consensus of the Committee that the Association office should advise 
all members of the Association to support the legislation now pending in Congress 
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and being considered by the Senate Finance Committee, which legislation was 
originally known as the Jenkins-Keogh Bill and is now known as the Smathers- 
Morton-Keogh-Simpson Bill. (Note: The Association has available a new 11 
minute color film in which Senator Smathers (D-Fla) explains the facts about 
this bill to encourage individual retirement programs of self-employed persons. ) 

The Committee examined the report of the Special Committee on Economics of 
Law Practice of the American Bar Association, dated September 28, 1959, with 
reference to this matter and suggested that the Association office forward to each 
member of the Association the report of the Taxation Committee on this subject. 
(Note: OPINIONS DIGEST for November, 1959.) 

The Committee gave consideration to the possibility of codifying the Kansas 
tax statutes and it was agreed that a proposal should be made to the Association 
recommending that the matter be studied by the Legislature. 

The matter of permitting a certified copy of the Inventory and Appraisal used 
in the Probate Court to be used as the Inheritance Tax Return was considered and 
referred to a member of the committee to take up with the Inheritance Tax Division 
of the Department of Revenue. 


Muuirary Law 


A general discussion was held on the subject of Military Law. It was concluded 
that there should be a special meeting of the Section at the time of the annual 
meeting in Kansas City in May, 1960. 


Mepico-LEGAL COMMITTEE 


The Committee met with the committee of the Kansas Medical Society on Rela- 
tions with the Bar Association. The joint committee considered the matters of 
availability of hospital records in personal injury and workmen’s compensation 
cases, and of the possibility of adoption in Kansas of a screening panel for medical 
malpractice cases. The joint committee planned on another meeting within 30 
days to formulate a policy to be presented to the Bar Association and the Medical 
Society at their spring conventions. 


IMPROVEMENT OF LAW AND PROCEDURES 


The subjects considered and the actions taken are summarized in this report. 

Revision of Civil Procedure. The action of the Judicial Council in its decision 
to study and recommend to the state legislature and to the supreme court a revised 
code and revised rules of civil procedure, was endorsed. The committee offered 
its cooperation and assistance to the Judicial Council in procuring an adequate 
appropriation from the legislature for this work, and in the subsequent study, 
promulgation and enactment of appropriate legislation. It was recommended by 
the committee that as the work progresses the recommendations of the Judicial 
Council for changes in civil procedure be circulated among the members of the 
bar for their suggestions and reactions prior to the submission to the legislature. 
The cooperation of the association in this and other aspects of the project was 
pledged to the Judicial Council. Further action was taken to seek legislative 
council endorsement and backing of the Judicial Council as the proper agency 
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to make a study of and to carry on the work of revision. To this end the chairman 
was authorized to attend the meeting of the judiciary committee of the legislative 
council on October 31 to present the position of the Association on this subject.* 

Eminent Domain. It was the consensus that revision of eminent domain pro- 
cedure might well fall within the scope of the Judicial Council’s undertaking of 
revision of civil procedure generally. 

Uniform Commercial Code. It was reported by the chairman that the Uniform 
Laws Commissioners were under obligation to press for adoption in Kansas at the 
earliest possible date, the Uniform Commercial Code. Five states (Pennsylvania, 
Massachusetts, Connecticut, Kentucky and New Hampshire) have now adopted 
the Code. In view of the fact that the Association does not have at present an 
active special committee on the Commercial Code, renewed backing by the 
Association through the Committee on Improvement of Law and Procedures is 
solicited. It was the recommendation of the committee that the Association should 
cooperate in obtaining a study and annotation of the Commercial Code as it 
would affect Kansas Commercial Law, either through the Legislative Council, 
the law schools or, on a voluntary basis, by the law firms of the state. It was 
pointed out that while the Commercial Code had received some attention in 
Kansas, no Kansas annotation of it had been made, whereas such a study has been 
made in many, perhaps a majority, of the states. 

Quieting Title Authority in Probate Courts. A proposal to authorize probate 
courts to quiet title to real property in connection with the administration of 
estates, was referred to the Judicial Council. 

Attorney Fees in Social Security Administration Matters. Action on a proposal 
to try to bring about an increase in attorney's fees allowable in social security 
administration matters from the present maximum of $10.00 to some larger 
amount, was deferred for further study and later recommendation. 

Joint Estates—One Joint Tenant Spouse Murdering the Other. A proposal for 
legislation to change the law as announced by In re Estate of Foster, 182 Kan. 
315, so as to make it impossible for a surviving joint tenant who has murdered his 
spouse to retain the property by way of survivorship; referred to Wayne Coulson 
for study and recommendation. 

Uniform Joint Tort Feasors Act. The committee recommends that the endorse- 
ment of the Uniform Joint Tort Feasors Act be continued and that its adoption be 
urged by the next regular session of the legislature. 


Lasor LAw CoMMITTEE 


The committee had a most interesting discussion of labor law, new develop- 
ments in labor law, and some of the cases involving labor law. The vigor and 
interest of the discussion exceeded the actual accomplishments of the committee, 
although a great deal of discussion was had with reference to the committee 
activities. 

®Note: The Kansas Legislative Council on November 13, 1959, received a report of its Committee on 
Judiciary which stated that the Kansas Judicial Council has “sufficient authority to undertake such a oa 


and this rr study appears to be directly within the jurisdiction specified for the Judicial Council.” 
hed slvaly requested an cqacugeiaiion for such a purpose which be considered Le ‘he 


Judicial 

1960 Budget , 4-4 of the Kansas Legislature. The Legislative Council on a roll call vote endors 

—~ of the Judicial Council and concluded not to take any further action on a similar proposal Same 
Legislative Council. This report will be submitted to the I 1961 Regular Session of the Kansas Legislature. 
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It was the considered view of all present that we have to continue in our educa- 
tional program for Kansas lawyers in order that they will understand the funda- 
mentals involved in labor law and representation matters. At the present time, 
the best medium for that purpose is to continue presenting a portion of the 
program at the State Bar Association meeting. A request was made to the Program 
Committee to have allocated to the Labor Law Committee all or a major portion 
of a section meeting at the Kansas Bar Association next spring. This request was 
granted and we were assured that all or a major portion of a section meeting 
would be allocated to our committee. 

While it is not desired for the committee to take a nonobjective viewpoint on 
matters of policy or on matters of legislation, it did seem to be the consensus that, 
from the standpoint of lawyer education, it was necessary to approach from the 
standpoint of lawyers representing management. The reason for this is that gen- 
erally attorneys representing unions have available to them, from union sources, 
information or educational processes to acquaint them with the law and procedures 
affecting labor relations. On the other hand, lawyers representing small businesses 
must educate themselves. Under such circumstances, we primarily have to think 
in terms of the lawyer who will be representing the business client in setting up 
educational programs. 
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RESOLUTION IN MEMORY OF WM. M. BEALL* 
President of the Bar Association of the State of Kansas 
May 9, 1959—September 3, 1959 


We pause to honor the memory of William M. Beall who passed away on 
September 3, 1959. Bill Beall served this Association as a member of the Executive 
Council, as vice-president, president-elect and as president during the past twelve 
years. We, the officers and members of the executive council, have come to 
know him, and to love and respect him as few lawyers were privileged. He gave 
unstintingly of his time and talents to the building of a better profession through 
his work in this association. He gave so much to others that he assured some 
measure of immortality for himself. His memory will remain in our hearts, and 
in the hearts and minds of the lawyers of this state. 

Like others who have earned lasting respect and honor through service to others, 
he did so with personal humility, and with dignity and sincere conviction for the 
things in which he believed. He was willing always to assume his share of the 
burdens and responsibilities in order that the work of this association might be 
accomplished. His personal and professional life is a pattern and an example 
which we may follow with pride and honor. Bill was a man who stood tall 
enough that he could be looked up to by all that learned to know him. His lasting 
memory will remain as a better part of our lives. 

Our feeling of sadness and loss is great as we consider his passing, but we realize 
that the grief and loss felt by his wife and family in comparison to ours must 
be much greater. There is little that we can do or say to ease this grief and pain, 
but we trust and hope that the spiritual bond between us, which has been 
strengthened through the past years by mutual friendship and love for Bill, and 
the knowledge that we would like in some small way to help them bear the 
burden of his loss, may serve to strengthen and to give them courage to face 


life in the days ahead. 





® Adopted [ the Executive Council of the Bar Association of the State of Kansas at Wichita, Kansas, 
October 15, 1959. 
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A TRIBUTE TO WILLIAM M. BEALL 


It isn’t easy to say adequately what is in one’s heart to say when he tries to pay tribute 
to such a dear and good friend as the Honorable William M. Beall. Judge Beall was 
buried from his little parish church, St. Paul’s Clay Center, that he loved so devotedly 
for most of his life. He was the Senator representing Clay and Dickinson Counties in 
the State Senate at the time of his death. For many years he was Senior Warden of 
St. Paul’s Clay Center, and he had been the Chancellor of the Diocese for sixteen years. 
From the beginning of my episcopate he had been a member of the Standing Committee 
and the Bishop Vail Foundation of the Diocese. 

But beyond all three positions in which he served so faithfully and so intelligently 
he was most of all my affectionate friend and wise counsellor. I learned very early in 
my episcopate to go to him for advice, and all through the years I leaned heavily upon 
him for both legal and canonical guidance. His counsel and judgment were always 
sound and in all of them he never lost sight of the personality factor involved. In every 
action and dealing the spiritual character of the man was easy to recognize. He had 
a place of the highest respect in the legal profession. 

We shall miss him sadly, because it isn’t easy to fill the place of such a notably fine 
and devoted man in our life and work. 

To his devoted wife Ailene, we extend our deep sympathy. Their life together was 
such a happy one and their love and understanding was so complete. They shall be in 
our prayers as we thank God for their friendship and pray God’s comfort and strength 
for Ailene and for the repose of Bill’s soul—Bisnor Goopricu R. FENNER, in the Kansas 
Churchman (October, 1959). 
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Address Communications to Franklin Corrick, Third Floor, Statehouse, Topeka, Kansas 


WYANDOTTE BAR LEGAL AID STORY 
By Juntus L. Auuison, Field Director 
American Bar Center, Chicago 37, Illinois 





“Dear Mr. Corrick: Your layout for the Legal Aid story in the August issue of your 
Journal was very attractively done. I know the lawyers in Kansas City appreciated the 
good publicity you gave to the opening of their office and the presentation of the 
Harrison Tweed Award. 

“I wish something could be done to stimulate greater interest in Wichita which is 
one of the remaining nine cities in the United States in the 100,000 population group 
that does not have Legal Aid. 

“With best wishes for the continuing success of your Journal... . 


”» 


PUBLIC SERVICE AWARD TO BAR ASSOCIATION OF KANSAS 
From Boca Raton, Florida, November 17, 1959 


“The Bar Association of the State of Kansas, Topeka, Kansas, today was named winner 
of an Award of Merit in competition with numerous other state and local associations 
for outstanding activities awards for public service, given annually by the American 
Society of Association Executives. The announcement was made during the Society's 
40th Annual International Meeting now underway here from November 15-22, a period 
proclaimed ‘Associations Week’ by the Governor of Florida in honor of ASAE and the 
17,000 other voluntary business associations throughout the nation. 

“As some 500 other key association executives looked on, John W. Shuart, executive 
secretary of the BASK, was presented a handsome, personalized plaque by Paul A. Slone, 
chairman of the ASAE Awards Committee and executive secretary, National Association 
of Dental Laboratories, Washington, D.C., during a special awards luncheon, at Boca 
Raton Hotel. 

“BASK was named a winner following a comprehensive screening of candidates by 
an awards jury headed by Secretary of Commerce Frederick H. Mueller and composed 
of Dr. George Bennett, director, The Psychological Corp.; Dr. A. D. Bruce, president 
University of Houston; Erwin D. Canhan, president, Chamber of Commerce of the 
United States; and Stanley C. Hope, president, National Association of Manufactures. 

“BASK was chosen to receive the award following its successful campaign to obtain 
a change in selection of State Supreme Court Justices. The association raised funds 
for the drive and sent out speakers throughout the state to explain to voters the merits 
of the proposal. It also developed stories for the press on the proposed law to afford 
people a more thorough understanding of the issues involved. Eventually, the proposal 
became law and thereby resulted in a more equitable method of selection of justices 
by the governor and the people. 

“Competition was open to the nearly 2,000-ASAE-membership representing more than 
1,500 key associations in business, industrial, technical and professional fields throughout 
the United States, Canada, and some foreign countries.” 

















Boox Notices 


BOOK NOTICES 


Price DIsCRIMINATION AND RELATED PROBLEMS UNDER THE ROBINSON-PATMAN ACT, 
Second Revised Edition, by Cyrus Austin of the New York Bar, published by the Joint 
Committee On Continuing Legal Education of the American Law Institute and the 
American Bar Association, 133 South 36th Street, Philadelphia 4, Pennsylvania. June, 
1959. $3.00. 178 pages. 

This is a new, 1959 edition, fully revising the original text of 1953 of this concise, but 
complete book on the Robinson-Patman Act and brings it completely up to date. It 
covers all important court and Federal Trade Commission decisions to date, with com- 
ments on recent development. It is the only current comprehensive treatment of the 
subject and the first edition was widely used by private practitioners and corporation 
counsel. 

Too many lawyers are insufficiently aware of the importance to their business clients 
of problems under the Robinson-Patman Act. The purpose of this book is to help the 
general practitioner in advising clients selling or purchasing goods or commodities in 
interstate commerce as to the validity of their prices and pricing methods, or prices 
paid, under the Robinson-Patman Act. The seven chapters deal with price discrimination, 
justification of price differentials, meeting competition, payments to customers for pro- 
motional services and facilities and the furnishing of such services and facilities, com- 
missions and brokerage, and liability for receiving discriminatory prices. There is a 
comprehensive summary of the history and background of the Robinson-Patman Act, 
and the work concludes with comments on developments in private enforcement and 
the leading decisions in triple damage suits. 

The author is a practicing lawyer in New York City with many years of experience 
with compliance problems and litigation arising under the Robinson-Patman Act. He 
formerly served on the trial and appeals staff of the Federal Trade Commission. 


FEDERAL SocIAL Securrry—A Guide to Law and Procedure, by Charles I. Schottland 
of the California Bar (former Commissioner of Social Security), and Ewell T. Bartlett 
of the Arkansas Bar (Assistant Director, Bureau of Old Age and Survivors Insurance), 
published by the Joint Committee On Continuing Legal Education of the American Law 
Institute and the American Bar Association, 133 South 36th Street, Philadelphia 4, 
Pennsylvania. September, 1959. $3.00. 201 pages. 

Lawyers and laymen alike will welcome this authoritative summary of the law and 
procedure relating to Federal social security programs. Increasingly the general practi- 
tioner as well as those specializing in corporate and tax matters are confronted with 
questions related to social security. The answers to these questions are frequently 
difficult for the lawyer who has had little contact with the problem to obtain. This 
volume attempts to present some of the answers and it reduces the Government's 
expansive laws and regulations to a volume readily usable by the practitioner who may 
be called upon to advise clients on various aspects of social security problems. 

This book on the technical details of the program is therefore a must for any lawyers’ 
reference shelf or library. The book is detailed in its explanation of the claims process 
and especially the remedies of a claimant who is dissatisfied with his decision. The 
book is so prepared that it will serve both the purpose of a routine referral to the 
appropriate Social Security office or enable the lawyer to ascertain the particular question 
that may be involved and offer direct advice and representation. 

An indication of increasing participation of practicing lawyers in social security claims 
work is found in the large number of administrative hearings held in connection with 
disallowed claims, as well as the increasing appeals to Federal courts. The book 
contains information on how to secure approval of fees where the normal fee specified 
in the Regulations in found inadequate. 

The authors are attorneys and distinguished authorities in the field of Social Security, 
one a former Commissioner of Social Security, and the other the Assistant Director of 
the Bureau of Old-Age and Survivors Insurance. 
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DECEMBER ISSUE OF THE KANSAS LAW REVIEW 


The December issue of the Kansas Law Review will feature the Fourth Survey 
of Kansas Law. It will contain twenty articles by twenty-one judges, professors, 
and practitioners on significant recent legislation and decisions of the Kansas 
Supreme Court and federal courts for Kansas reported between July 1, 1957 and 
July 1, 1959. The Survey price is $2.00 per copy. It is included in a regular 
subscription to the Kansas Law Review—$3.50 for four issues. Bound copies of 
back volumes of the Kansas Law Review are also available—$6.50 per volume. 
Address inquiries to: Business Manager, Kansas Law Review, Inc., Green Hall, 
Lawrence, Kansas. 
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CASE NOTES 


CONSTITUTIONAL LAW—SEARCHES AND SEIZURES—POLICE POWER— 
INSPECTION OF A PRIVATE DWELLING BY HEALTH OFFICER WITHOUT 
A SEARCH WARRANT 


A housing inspector conducting a sanitary and safety inspection sought entry to a 
private home pursuant to a Dayton, Ohio, Health Ordinance which granted the inspector 
free access to all dwellings at any reasonable hour. The owner of the home, however, 
refused to allow the inspector entry without a search warrant. The homeowner was 
arrested and subsequently incarcerated in the city jail, but was later released on a writ 
of habeas corpus when the Common Pleas Court held that the ordinance violated the 
homeowner's immunity against unreasonable searches and seizures as guaranteed by the 
fourth amendment of the federal constitution and its counterpart in the Ohio Constitu- 
tion. The Court of Appeals reversed the decision and, on allowance of a motion to 
certify, the Supreme Court of Ohio held that the ordinance was a valid exercise of the 
police power and therefore the inspection was not an unreasonable search in the purview 
of the Ohio Constitution—the right of the individual to be free from unwanted 
domiciliary intrusion is subordinate to the health and safety of the community. The 
court reasoned that, since the purpose of the ordinance as a whole was within the scope 
of the police power and since there was no warrant available which would grant to the 
inspector the right of general entry into private homes, this was one of the cases con- 
templated by the framers of the constitution when they prohibited unreasonable searches 
instead of simply prohibiting searches without search warrants. State ex rel. Eaton v. 
Price, 168 Ohio St. 123, 151 N.E.2d 523 (1958), prob. juris. noted, 360 U.S. 246 (1959). 

Only three cases have been found which deal directly with the precise problem 
presented in the principal case. On two of these the Ohio Supreme Court relied heavily. 
In District of Columbia v. Little, 178 F. 2d 13 (D.C. Cir. 1949), the United States 
Court of Appeals for the District of Columbia held that an inspection by a health 
officer without a warrant was violative of the fourth amendment of the federal con- 
stitution although the inspection was authorized by a District of Columbia health 
regulation. The court recognized that the right protected by this amendment is the 
right to be free from unwanted intrusion in the home and that the question of reason- 
ableness is for a magistrate unless the search is incident to a lawful arrest or otherwise 
demanded by extreme circumstances. Not finding such extenuating circumstances 
present, the court ruled that a search warrant could and should have been obtained. 
One judge dissented on the ground that the fourth amendment applies only to criminal 
proceedings. The United States Supreme Court granted a writ of certiorari and affirmed 
the deeision but on other grounds. 339 U.S. 1 (1950). However, two dissenting Justices 
felt that the inspection sought was so routine and necessary that it was reasonable within 
the fourth amendment. 

The Maryland Court of Appeals in Givner v. State, 210 Md. 484, 124 A. 2d 764 
(1956), held that an inspection of a multiple dwelling without a warrant as provided 
by a Baltimore Health Ordinance was reasonable. The ordinance directed that such 
inspections be made when the health commissioner had cause to suspect that a public 
nuisance existed in the dwelling. The court determined that the inspection would be 
reasonable if the commissioner did, in fact, have sufficient reason to suspect the premises 
in question. The court noted that the dwelling was located in a general slum area, that 
many recent studies indicated, among other things, that the population of disease-carrying 
rodents in the area was dangerously high, and that the vast majority of neighboring 
buildings inspected had been below the minimum standard. Based on these factual 
considerations, it was felt that probable cause was evident and the inspection sought 
was valid even though without a warrant. 

The same Baltimore Health Ordinance was involved in the recent case of Frank v. 



















204 The JourRNAL 


State, 359 U.S. 360 (1959). The United States Supreme Court held in a five to four 
decision that the inspection was valid for essentially the same reasons as those employed 
in Givner v. State, supra. An inspector while searching for sources of the large rat 
population of the area discovered approximately half a ton of debris and rodent feces 
in the yard of the residence in question. However, the owner refused to allow the 
inspector to make an interior examination of the premises without a warrant. The Court 
found that the inspector had probable cause to suspect the presence of a nuisance and 
this was sufficient to satisfy not only the Health Ordinance but also the due process 
requirement of the fourteenth amendment. The long historical acceptance of such 
inspection practices in Maryland was noted by the Court and it was felt that necessity 
required the allowance of such inspections without search warrants in order to maintain 
the effectiveness of the health ordinance. The four dissenting Justices weighed the right 
of privacy guaranteed in the fourth amendment against the burden of obtaining warrants 
when requested and failed to find sufficient justification for dispensing with warrants 
when probable cause was evident and time was ample. 

Despite the paucity of cases dealing with the precise problem raised in the principal 
case, any decision involving the more general question of the police power as limited 
by specific constitutional provisions may well have far-reaching implications because 
both the police power and individual rights are so vital to our political scheme and 
yet their limitations so nebulous. A thorough understanding, set in proper historical 
perspective, of both the police power and the individual right involved seems indispen- 
sable to the judicious consideration of the instant case and cases related thereto. 

It is generally recited that the scope of the police power encompasses any action which 
bears a reasonable and substantial relation to the improvement of the health, safety, 
morals, or welfare of the public. State Bd. of Dry Cleaners v. Thrift-D-Lux Cleaners, Inc., 
40 Cal. 2d 436, 254 P. 2d 29 (1953). So broad a scope is necessary to insure to the 
legislature the flexibility of action required to meet public problems wherever and 
whenever they may arise. People ex rel. Royal v. Cain, 410 Ill. 39, 101 N.E. 2d 74 
(1951). A natural consequence of this indefinite range of action is that the applica- 
tions and limitations of the police power have not received uniform treatment by the 
courts. 

The near plenary power of the legislature must be respected by the judiciary and 
to sustain an extension of the regulative hand the court need only find that the legislature, 
acting collectively as reasonable men, could have found the public necessity and the 
means substantially related to the purpose. State v. Hobson, 46 Del. 381, 83 A. 2d 
846 (1951). 

The obvious but, it seems, oft overlooked jurisdictional determinants are the facts 
reflecting the necessity and justifying the means; however, there need be only a 
minimum of factual foundation. Without such necessity, the enactment could be only 
arbitrary and ipso facto invalid. 

Usually, the need will be evidenced by the existence of the evil sought to be remedied, 
but mere legislative declaration of its existence is not conclusive. Bond Bros. v. Louisville 
& Jefferson County, 307 Ky. 689, 211 S.W. 2d 867 (1948). Even the finding of an 
abuse is, in itself, not sufficient to support the validity because evils, although slight, 
may be found in all walks of activity. Consequently, the question is one of the degree 
of the factors involved. Rideout v. Knox, 148 Mass. 368, 19 N.E. 390 (1889). There- 
fore, the discretionary range of the legislature expands and contracts from case to 
case and is a complex function of the benefits to be accrued on one hand and the 
burdens to be imposed on the other. The ends sought must at least minimally balance 
the means employed. Richardson v. Beattie, 98 N.H. 104, 95 A. 2d 122 (1953). 

Having found that the legislature could have reasonably drawn their conclusion as 
to the necessity and the means, the courts must not inquire into the wisdom or policy 
of the enactment, Staten Island Loaders v. Waterfront Comm’n, 117 F. Supp. 308 
(S.D.N.Y. 1953), and nearly all courts approach the problem with the presumption 
that the legislation is valid, Schwartz v. Kelly, 140 Conn. 176, 99 A. 2d 89 (1953). 
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The most frequently alleged constitutional limitation on the police power is the due 
process clause of the fourteenth amendment. See generally, 3 Kan. L. Rev. 159 (1954). 
Because the requirements of due process are relatively easy to meet, the legislative range 
of reasonableness is broader when this amendment only is involved. However, when 
a more specific state or federal constitutional provision is drawn in question as in the 
instant case, the discretionary ambit of the legislature would seem to be much more 
restricted and the presumption of validity of less moment. It was recently held in 
Katzev v. County of Los Angeles, 336 P. 2d 6 (Dist. Ct. Cal. 1959), that when an 
infringement on the right of freedom of speech is alleged, the court “will make an 
independent appraisal of the facts, untrammeled by the ordinary presumption of validity 
of legislation.” 

Sieber to the individual right involved in the principal case, the fourth amendment 
of the federal constitution does not apply to state action. Weeks v. United States, 232 
U.S. 383 (1914). However, interpretations of this amendment are to be afforded much 
respect in considering similar provisions which are found in nearly all of the constitutions 
of the several states. Givner v. State, supra. 

Historically, the inclusion of the fourth amendment in the Bill of Rights was oc- 
casioned by the widespread fear of the “knock on the door” by government officers 
armed with general warrants or writs of assistance. Boyd v. United States, 116 U.S. 
616 (1886); 2 Story, Commentaries on the Constitution 609 (7th ed. 1851). Repre- 
sentatively, these writs authorized revenue agents to look when and where they pleased 
so long as the object of their search was smuggled goods; only the general crime was 
enumerated in the writ and no specification was made as to persons or premises. 
Cooley, Constitutional Limitations 426 n.1 (7th ed. 1906). 

Because the fourth amendment sprang from abuses involving the gathering of criminal 
evidence, the question arose as to the exact nature of the interest protected by the 
amendment. Was it the sanctity of the home or, more narrowly, the immunity against 
self-incrimination by forcibly exposing the interior of a man’s house to his criminal 
jeopardy? It is generally accepted that the interest protected is the privacy of the 
home and the immunity therein against unwanted intrusion. Jones v. United States, 
357 U.S. 493 (1958); Olmstead v. United States, 277 U.S. 438 (1928); Weeks v. United 
States, supra. It was held in Frank v. State, supra, that both the right of privacy in 
the home and the privilege against self-incrimination are secured by the fourth 
amendment. 

Having established the character of the protected interest, two associated problems 
would seem to have found solution. First, the application of the amendment is not 
restricted solely to criminal proceedings. Nueslein v. District of Columbia, 115 F.2d 
690 (D.C. Cir. 1940). The Little case noted that it would be a “fantastic absurdity” 
to allow the suspected criminal the indulgence of the amendment while denying the 
same to others because they are not criminally suspect. Secondly, an inspection is the 
equivalent of a search in the purview of the fourth amendment. Both solutions are 
premised on the fact that the protected interest is violated whether or not the invasion 
is pursuant to a criminal proceeding or whether the invaders are inspecting or searching. 

To secure the continued respect of this right, the fourth amendment provides that 
“the right of the people to be secure in their . . . houses . . . against unreasonable 
searches and seizures, shall not be violated. . . .” So important was this right that 
its insurance was the sole purpose of the amendment. This importance must not be 
underestimated. Wolf v. Colorado, 338 U.S. 25 (1949). To insure that all searches 
be reasonable, the amendment continued “. . . and no warrants shall issue but upon 
probable cause. . . .” Thus it was contemplated that usually the question of reasonable- 
ness was to be left to the impartial magistrate and not the searching officer. McDonald 
v. United States, 335 U.S. 451 (1948). 

The general rule proscribes searches unaccompanied by warrants. Agnello v. United 
States, 269 U.S. 20 (1925). The two recognized exceptions are when the search is 
incident to a lawful arrest or when the attendant circumstances are such that the delay 
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in procuring the warrant would thwart the very purpose of the search, e.g., fast spread. 
re contagious disease or general conflagration. United States v. Jeffers, 342 U.S. 48 
1951). 

It is apparent that any determination of the reasonableness of a search must be 
based on the facts peculiar to each case. Harris v. United States, 331 U.S. 145 (1947), 
In order to protect so vital a right, the facts should be construed to safeguard the rights 
of the citizens. United States v. Lefkowitz, 285 U.S. 452 (1932). 

When deciding such constitutional issues, the courts are variously faced with the 
strong presumption of validity on the one hand and with their duty to preserve individual 
rights on the other. The Little case, by approaching the problem with an eye to the 
individual right; clearly held within the existing law of searches and seizures. The 
Givner and Frank cases, analyzing the problem in light of the fourteenth amendment, 
extended the existing law by excusing a warrant when probable cause did actually exist. 
The principal case, mindful of the presumption of validity, not only allowed the search 
without a warrant but also, it seems, without probable cause. 

There is little doubt that urban blight and slums are major social problems and 
must be dealt with accordingly. The validity of ordinances effectively combating these 
conditions must generally be sustained. However, such ordinances under the guise of 
their worthy purpose must not unnecessarily erode individual rights. 

In every case, the precise problem must be defined and the facts applied to it 
in order to determine objectively the requisite necessity. It is submitted that the pro- 
curement of a search warrant if requested would not eviscerate the entire ordinance. In 
the instant case, the sacrifice of the right must be weighed against the benefits, not 
of the ordinance as a whole, but only of the inspection and the extent to which it will 
facilitate the purpose of the ordinance. 

Conformance with the existing law of searches and seizures would undoubtedly cause 
some inconvenience. Convenience, however, is seldom numbered among the virtues 
of constitutions nor is expediency their prime purpose. Practically, it appears that few 
people will object to such inspections so the inconvenience of procuring warrants would 
be slight when compared with the infringement on a fundamental right. Municipal 
Housing Codes, 69 Harv. L. Rev. 1115, 1125 (1956). Therefore, the purpose of the 
ordinance could be fulfilled and yet the right preserved. 

Generally, the time seems ripe for a fresh and more uniform approach to the deter- 
mination of the validity of police power and civil rights legislation. It would seem 
that there can be no substitute for a clear insight into the facts of each case; because 
the decisions of previous cases were based on necessarily peculiar facts, their precedent 
should be cautiously valued and correctly applied. 

It appears too much in judicial vogue to recite the presumption of the validity of 
legislation and then, in effect, summarily sustain its validity leaving the individual 
rights unconsidered. It should be remembered that a great earmark of our political 
scheme is freedom from regulation, Nebbia v. New York, 291 U.S. 502 (1934), and 
the courts must take special care not to overlook their constitutional duty to safeguard 
the liberty of the individual. 

CHaARLEs J. Woop1n. 


TORTS—PARENT AND CHILD—UNEMANCIPATED MINOR HAS CAUSE 
OF ACTION FOR ACTS CONSTITUTING AN ABANDONMENT OF THE 
PARENTAL RELATION 


An unemancipated minor sued his father for injuries sustained in an automobile 
accident. He was riding in a car driven by his father which struck the rear end of a 
slowly moving truck. In his petition the son alleged that the father forfeited his parental 
control over his son and his immunity from suit by his willful, malicious, and wanton 
acts of driving at an excessive speed while intoxicated. It was held on appeal, that 
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the petition was not subject to demurrer. Buttrum v. Buttrum, 98 Ga. App. 226, 105 
S.E. 2d 510 (1958). 

Thus another case is added to the small group which does not follow the general 
rule that a child may not sue his parent in tort. Although the first case in this country 
considering the question, Hewlett v. George, 68 Miss. 703, 9 So. 885 (1891), cited no 
authority, the general rule has since been that such a suit could not be maintained. 
McKelvey v. McKelvey, 111 Tenn. 388, 77 S.W. 664 (1903); Schwenkhoff v. Farmers 
Mut. Auto Ins. Co., 93 N.W. 2d 867 (Wis. 1959). This view has been upheld even 
when the parent was guilty of raping his minor daughter, Roller v. Roller, 37 Wash. 
242, 79 Pac. 788 (1905), or had committed a brutal beating. Cook v. Cook, 232 Mo. 
App. 994, 124 S.W. 2d 675 (1939). 

There are various theories which the courts have advanced in not allowing these 
suits. The reason most commonly applied is that public policy demands family harmony, 
and to allow a child to sue his parent would disturb such harmony. Parks v. Parks, 
390 Pa. 287, 135 A.2d 65 (1957). Another widely quoted theory is that to allow 
the suit would undermine the parental control. Matarese v. Matarese, 47 R.I. 131, 131 
Atl. 198 (1925). There is also the “family exchequer” argument wherein it is said that 
the public has an interest in the financial welfare of the minors in the family, and the 
family bankroll should not be appropriated to the use of any one child. Borst v. Borst, 
41 Wash. 2d 642, 251 P.2d 149 (1952). If insurance is involved the courts frequently 
disallow the suit because of the possibility of collusion and fraud. Villaret v. Villaret, 
169 F.2d 677 (D.C. Cir. 1948). Of course, there are arguments which could be 
employed to rebut each of these theories, Prosser, Torts 675 (2d ed. 1955), but 
nevertheless the courts have always relied upon one, or a variation, to deny the child’s 
recovery. 

Authority prior to the Hewlett case is rather meager and obscure. McCurdy, Torts 
Between Persons in Domestic Relation, 43 Harv. L. Rev. 1030, 1059 (1930). There was 
no rule at common law that a child could not sue its parent. Prosser, op. cit. supra at 675. 
However, the fact that there were no such civil cases at common law has been seized upon 
as evidence that the common law forbid such action. Matarese v. Matarese, supra. Their 
reasoning was that since there were many cases during this period concerning criminal 
proceedings against parents for the abuse of their minor children, there would have 
been many civil actions had such a right of action existed. 

The question next arising is who in the family circle is immune from suit by a 
minor member of the family? As a rule, stepparents will have. the same immunity as 
if they were the actual parents. Trudell v. Leatherby, 212 Cal. 678, 300 Pac. 7 (1931). 
But, one standing in loco parentis may not always have as much latitude in punishing a 
child as the real parent acting in good faith. Steber v. Norris, 188 Wis. 366, 206 N.W. 
173 (1925). For a late case holding that no type of parent has immunity with respect 
to a willful tort, see Gillett v. Gillett, 335 P.2d 736 (Cal. 1959). 

There are still other situations which may arise in the family and are related to the 
question here. The general rule is that a parent cannot recover from his minor child in 
tort. Shaker v. Shaker, 160 Md. 18, 152 Atl. 498 (1930). Other examples of domestic 
strife are encountered when a wife sues her husband. At common law, the wife was 
not a separate entity from her husband and therefore could not sue her spouse. Lindley 
v. Cusson, 22 N.Y.S. 2d 516 (Sup. Ct. N.Y. County 1940). Since the enactment of 
Married Women’s Statutes some courts have challenged this result and have held that 
the wife can recover because of these statutes. Brown v. Gosser, 262 S.W.2d 480 (Ky. 
1953). Contra, Sink v. Sink, 172 Kan. 217, 239 P.2d 933 (1952). The reasons which 
have been advanced in denying these domestic suits have generally been the same as 
those used to deny the child a cause of action against his parent. E.g., Sink v. Sink, 
supra. Most commonly the courts say that to allow such a suit would disrupt the 
tranquility of the home. 

Finally, an unusual situation arises when the minor child sues his minor brother or 
sister. Although there are few cases in point, usually the child will be allowed recovery. 
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Rozell v. Rozell, 281 N.Y. 106, 22 N.E. 2d 254 (1939). Here the courts seem to feel 
that such an action will not disrupt the tranquility in the home. Thus where a minor 
brother was injured by the negligent driving of his minor sister, the court allowed 
recovery saying that the rule of family harmony is a fiction which must not be relied 
upon when the facts obviously speak otherwise. Rozell v. Rozell, supra. This appears 
to be a realistic approach, but one which has not been widely accepted. 

It seems that there has never been a rule denying the child the right to sue when 
his parent had broken a contractual agreement, Longhofer v. Herbel, 83 Kan. 278, 11] 
Pac. 483 (1910), or when the parent has allegedly taken some of his child’s property, 
McCurdy, Torts Between Persons in Domestic Relation, supra. The courts have ap- 
parently never considered that such suits would disrupt the home. But, whenever a 
case sounding in tort appears, the judges turn their backs on the child and refuse to 
allow him the benefit of the courts. 

Thus, the usual ruling under wrongful death statutes has been that a father cannot 
be sued for the wrongful death of his unemancipated child. Chastain v. Chastain, 50 
Ga. App. 241, 177 S.E. 828 (1934). A different result was reached in Hale v. Hale, 
312 Ky. 867, 230 S.W. 2d 610 (1950), due to the wording of a Kentucky statute 
declaring that the administrator of the decedent can maintain the action regardless of 
whether the decedent could have maintained an action had he lived. Ky. Rev. Stat. 
411.130 (1955). The Kentucky court allowed the administrator of the deceased child 
to recover. Even when the child survives and the parent is killed, recovery is often 
denied in suits against the estate. Worrall v. Moran, 101 N.H. 13, 131 A.2d 438 (1957). 
However, when the death is caused by the willful misconduct of the parent an action 
may be maintainable. See, e.g., annot., 19 A.L.R. 2d 405, 449 (1951). In denying 
suits for wrongful death, the courts have relied upon the view that there should be no 
cause of action after death if the child could not have maintained an action for his 
injuries had he lived. This view is exemplified in the wrongful death statutes of most 
states. An anomaly comes about when one realizes that the reasons used to deny the 
child his action before death were such things as upholding family harmony and main- 
taining parental control. These courts seem to overlook the fact that, in many of these 
instances, there is no home or family left. 

Another problem within this general area is whether the child can sue his parent 
upon reaching his majority. Generally, a suit is not permitted if the child could not 
have sued when the cause of action arose, the reason being that such suits would bring 
stale claims into the courts as well as contravene public policy. Luster v. Luster, 299 
Mass. 480, 13 N.E. 2d 438 (1938); Cooperrider, Child v. Parent in Tort: A Case for 
the Jury?, 43 Minn. L. Rev. 73, 86 (1958). It should be noted however, that if the 
child does have a cause of action during minority, he can preserve it until he reaches 
majority since the statute of limitations does not run against a minor. 

Modern exceptions have made some extensions into the parent’s tort liability. In 
the past thirty years many courts have apparently become dissatisfied with the general 
rule. There is no longer any doubt that an emancipated child may recover from his 
parents. Wood v. Wood, 135 Conn. 280, 63 A.2d 586 (1948). However, emancipation 
is a question of fact and the presumption is that a child is not emancipated if the con- 
trary is not alleged. Bullock v. Bullock, 45 Ga. App. 1, 163 S.E. 708 (1932). 

Also, many courts have held that when some additional relationship exists between 
the parent and child, the suit will be allowed. For example, in Dunlap v. Dunlap, 
84 N.H. 352, 150 Atl. 905 (1930), a son was employed by his father to work on some 
staging. As a result of his father’s negligence, the staging collapsed and the boy was 
injured. In allowing recovery, the court said that the father was not acting in a parent- 
child relationship, but in a master-servant situation. Several decisions have approached 
the situation in a logical manner by declaring that when the reason for the rule goes 
so should the rule, and have thus allowed recovery. E.g., Lusk v. Lusk, 113 W.Va. 17, 
166 S.E. 538 (1932). 

The effect of insurance appears to be one aspect in this field of tort which may cause 
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considerable change, especially in automobile accident cases. As yet, most of the 
courts have held that insurance should make no difference. Villaret v. Villaret, supra. 
These courts reason that the mere presence of insurance should not give a cause of 
action to one who otherwise could not sue. Although prima facie this may be logical 
reasoning, actually it is merely a crutch, for when insurance is present, no family strife 
or downfall of parental control will occur if the suit were allowed. On the contrary, 
to allow the suit might actually help many families and it would certainly remove a 
great hardship from the child. 4 Vernier, American Family Laws § 267 (1936). Other 
courts have apparently followed this second line of reasoning and have said that when 
insurance is present, there is no longer a need for the parental immunity and thus the 
suit is maintainable. Dunlap v. Dunlap, supra; Worrell v. Worrell, 174 Va. 11, 4 S.E. 
9d 343 (1939). It should be noted that this latter group is quite small, one reason 
perhaps being that a rise in insurance rates is feared. 

Perhaps even now this whole question is being viewed by the insurance companies. 
Several recent cases have arisen where automobile liability insurance was involved and 
the child was denied recovery, the reason—a clause in the policy excluding any member 
of the family from coverage. Zipperer v. State Farm Mut. Auto Ins. Co., 254 F.2d 853 
(5th Cir. 1958); Morris v. State Farm Mut. Auto Ins. Co., 88 Ga. App. 844, 78 S.E.2d 
354 (1953). As yet, it is too early to establish whether this is a growing trend, however, 
at the present time the clause is rarely found in policies. It is interesting to note that 
Georgia is one of the states in which this policy clause has been found. The reason may 
be due to the fact that in 1952 Georgia enacted a statute enabling a child to sue when 
the parent was guilty of cruel treatment. Ga. Code § 74-108 (6) (1935). 

Another area in which the parent's liability has been expanded is where injury arose 
from the parent's use of an automobile. While the general view is that the child 
cannot recover, Wurth v. Wurth, 313 S.W.2d 161 (Mo. 1958), a few cases in recent 
years have allowed the child recovery in certain circumstances. For example, a small 
group, including the principal case, has adopted the idea of forfeiture of the parental 
relationship. This concept is not new, but only in recent years has it been applied 
to auto cases. See, e.g., 5 Blashfield, Cyclopedia of Automobile Law and Procedure § 
2884 (perm. ed. 1954). Although the idea was first applied in 1930 in the leading 
modern case of Dunlap v. Dunlap, supra, the idea was not employed again until 1950 
in Cowgill v. Boock, 189 Ore. 282, 218 P.2d 445 (1950). Since then, the group has 
grown. Buttrum v. Buttrum, supra; Wright v. Wright, 85 Ga. App. 721, 70 S.E.2d 
152 (1952); Henderson v. Henderson, 11 Misc. 499, 169 N.Y.S. 2d 106 (1957). The 
view, expressed in its simplest form, is this: when the parent acts in a reckless and 
wanton manner, and it becomes obvious that he is not acting in a parental manner, 
such behavior is construed as a temporary abandonment of the parental relationship. 
As such, the parent loses his immunity and is liable to his children for his tortious acts 
during this period. It appears that an increasing number of minor auto victims may 
successfully rely upon this reasoning in the future. 

The question of child versus parent in tort has never arisen in Kansas. Although it 
has been held that a child could sue his parent to recover property or even for breach 
of contract, Longhofer v. Herbel, supra, the nearest analogy in tort has been a wife 
suing her husband for injuries received while riding as a passenger in an auto driven 
by him. Sink v. Sink, supra. In denying her recovery, the court not only upheld the 
time honored notion of maintaining the family tranquility, but also decided that 
the Kansas Married Women’s Act, Kan. G.S. 1949, 23-203, did not affect the action. 
In another case, a federal court had to anticipate what the Kansas court would hold when 
a wife sued the employer of her husband after being injured by her husband’s negligence 
while he was driving a company car on company business in Kansas. In allowing the 
suit, the court held that the employer’s liability for the torts of his employees was 
primary, meaning that the injured party would look first to the employer for damages. 
However, the court also stated that the employer had a cause of action for indemnity 
against the husband. Jones v. Kinney, 113 F. Supp. 923 (W.D. Mo. 1953). This appears 
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to be a more liberal view than the Sink case, but whether Kansas will follow it is another 
question. The similarity between these two cases and the typical child versus parent 
situation is not too close. The reason for the inability of the wife to sue dates from 
the common law notion that the wife was not a separate person. The child has always 
been viewed as a separate person, but whether this would give him a cause of action in 
Kansas is a matter for speculation. Due to the wording of the Kansas wrongful death 
statute, Kan. G.S. 1949, 60-3203, it is quite unlikely that the youth’s administrator 
would be allowed to bring suit if a cause of action had not existed prior to death, 
Also, it is likely that the Kansas guest statute, Kan. G.S. 1949, 8-122b, might preclude 
recovery unless the parent acted recklessly, or the child was too young to be considered 
a guest. See 7 Kan. L. Rev. 204 (1958). 

Many solutions have been offered toward solving this dilemma of the child versus 
parent suit. E.g., McCurdy, Torts Between Persons in Domestic Relation, supra. Most 
of these solutions involve the degree of culpability to which a parent will be held. They 
all involve complications, such as jury decisions as to what constitutes reasonable 
behavior on the part of the parent. The problem, however, is that many of the situa- 
tions which arise in the home are of much too delicate a nature to be subject to the 
whim of a jury. For example, it is conceivable that many juries, played upon by the 
clever counsel for the “wronged” child, could be convinced that what in actuality 
was severe discipline administered without malice by the parent (a parent’s privilege), 
was a malicious and brutal beating. Perhaps it is for this very reason that many courts 
have laid down the strict rule that a child cannot sue his parent. For when once the 
tort suits are allowed, there are many possibilities, e.g., suits for false imprisonment, 
invasion of privacy. 

It is submitted that there may be an entirely different solution. Since in most instances, 
unless insurance is involved, the family harmony is permanently destroyed whether the 
suit is allowed or not, some remedy such as child custody and support proceedings 
might be more appropriate. Cooperrider, Child v. Parent in Tort: A Case for the Jury?, 
supra. Although this procedure would not make the child whole, as far as damages, 
it would give him permanent relief from further cruelty and, in addition, give him 
support. The crux of the problem seems not to lie in the question of whether the suits 
should be allowed, but rather as to the type of relief which should be given and how 
it should be applied so as to cause the least disturbance in the family. The family is 
a unit of individuals governed by entirely different rules from those which gover 
members of the general public. It is for this reason that acts done by family members 
towards one another cannot be viewed in the same light as acts done between members 
of the public. Perhaps with this idea in mind, the courts can emerge with a more 
standardized policy for dealing with the child versus parent suit. 


MICHAEL GROVE. 











WaAsHBURN UNIVERSITY SCHOOL OF LAw SECTION 211 








WASHBURN UNIVERSITY OF TOPEKA 





SCHOOL OF LAW SECTION 














Joun E. Howe, Dean 


STUDENT EDITORIAL BOARD 








Davi WHEELER, Marion Editor-in-Chief 
Jenny WHITEHEAD, Bonner Springs Associate Editor 
MEMBERS 

Bossy ABBOTT, Jetmore Tuomas NANGLE, Topeka 

ANDREW Focut, Wichita Dona.p S. Srmons, Eudora 

Jerry Mersuon, Oakley Harwan STAMPER, Hutchinson 

Ricuarp Mowry, Phillipsburg RosBerT WAREHELM, Littletown, Pa. 

FACULTY ADVISORS 
Water D. Navin RicHARD C. ALLEN 
CASE NOTE 


LABOR LAW—JURISDICTION OF FEDERAL DISTRICT COURT—WRONG- 
FUL CERTIFICATION OF PROFESSIONALS AND NONPROFESSIONALS 
IN ONE BARGAINING UNIT—“OBLITERATION OF RIGHT” THEORY 


Action by plaintiff Kyne, individually and as president of an association of non- 
supervisory professional employees, against the National Labor Relations Board to 
set aside certification of a bargaining unit which included both professional and non- 
professional employees. U.S.D.C. for the District of Columbia found for Kyne, 148 F. 
Supp. 597(1956) and the N.L.R.B. appealed. The Court of Appeals affirmed, 249 
F, 2d 490, 101 U.S. App. D.C. 398(1957) and the Supreme Court granted certiorari. 
The court held that where the N.L.R.B. includes both professional and nonprofessional 
employees in the same bargaining unit without permitting the professional employees 
to vote for inclusion in such a unit, the professional employees have been deprived of 
a right guaranteed them by Congress in section 9(b) (1) of the N.L.R.A. as amended 
29 U.S.C.A. sections 152(12), 159(b)(1). The court further held that the federal 
District Court had jurisdiction of original suit to set aside the certification of a bargaining 
unit which included both professional and nonprofessional employees, for the following 
reasons: 

(1) The action taken by the association was not a suit to “review,” i.e., a decision 
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of the Board made within its jurisdiction, but was one to strike down an order of the Board 
made in excess of its delegated powers and contrary to specific prohibitions in the Act, 

(2) Inference is strong that Congress intended the statutory provisions governing 
general jurisdiction of federal courts to control, where absence of jurisdiction would 
mean a sacrifice or obliteration of the right which Congress gave professional employees 
to determine whether they would prefer to be included in a bargaining unit containing 
nonprofessional employees. 

(3) Where Congress gave professional employees the right to determine whether 
they preferred to be included in a collective bargaining unit consisting of both professional 
and nonprofessional employees, it must be held that Congress intended that right to 
be enforced. Leedom v. Kyne, 358 U.S. 184, 79 S. Ct. 180(1958). 

Before proceeding further, it would perhaps be advisable to define two terms. They 
are “unfair labor practice” and “representation proceedings.” “Unfair Labor Practice” 
may be defined as a violation of a prohibition in section 8 of the N.L.R.A. as amended. 
These prohibitions in section 8 apply to both employers and labor organizations. “Rep- 
resentation Proceedings” are those procedures utilized for selecting a bargaining agent 
under section 9 of the N.L.R.A. as amended. 

It has been held numerous times previous to the decision in the instant case that 
there could be no judicial review of a decision of the N.L.R.B. in regard to certification 
proceedings. The court has held that neither the N.L.R.B.’s direction of election nor 
the Board’s certification of a particular union or representative is a “final order” subject 
to review. N.L.R.B. v. Cudahy Packing Co., 34 F. Supp. 53(1940). Employees Pro- 
tective Ass’n of Norfolk v. N.L.R.B., 147 F. 2d 684(1945) involved a petition by a 
labor organization seeking review of an N.L.R.B. order which directed that an election 
be held for choice of a bargaining representative, and which certified the representa- 
tive chosen at such election. The court dismissed the petition for want of power to 
review such orders in absence of a final order prohibiting unfair labor practices. It was 
held in N.L.R.B. v. Prudential Ins. Co. of America, 154 F. 2d 385( 1946), that a ruling 
of the N.L.R.B. determining an appropriate bargaining unit is not subject to direct 
review, but such ruling can be challenged when a complaint of unfair practices is 
made based upon such ruling. It was held again in General Drivers, Chauffeurs, and 
Helpers, Local 886, AFL v. N.L.R.B., 179 F. 2d 492(1950) that an appeal from a 
decision of the Board must be an order either dismissing a complaint in whole or in part, 
or directing a remedy having to do with unfair labor practices entered by the Board 
under section 10(b) and (c). Otherwise no review is allowed. Substantially the same 
decision was reached in Fitzgerald v. Douds, 167 F. 2d 714(1948), which held that 
statutory provisions for enforcement and review of N.L.R.B. orders are confined to 
orders with respect to unfair labor practices, and do not authorize direct review of a 
representation order under the amended act. 

A United States Supreme Court decision, Pittsburg Plate Glass Co. v. N.L.R.B., 313 
U.S. 146, 61 S. Ct. 908, 85 L. Ed. 1251(1940), held that although a ruling of the 
N.L.R.B. determining the appropriate unit for collective bargaining under sec. 9(b) 
of the Act is not subject to direct review, it could be reviewed when a complaint of 
unfair labor practice is based upon it. In Virginia Railway Co. v. System Federation No. 
40, Railroad Employees Department of the American Federation of Labor, et al., 
300 U.S. 515, 57 S. Ct. 592, 81 L. Ed. 789(1936), the Union asked the court to order 
an employer to obey the commands of the Railroad Labor Act because without such 
relief the employer would have been free to ignore the Act, since it provided no agency 
for the enforcement of the right. This is the type of situation the court had in mind 
in Switchmen’s Union of North America et al. v. National Mediation Board, 320 U.S. 
297, 64 S. Ct. 95, 88 L. Ed. 61(1943). That case involved selection of representatives 
without interference, influence, or coercion, and the court said in dicta: “If the absence 
of jurisdiction of the federal courts meant a sacrifice or obliteration of a right which 
Congress had created, the inference would be strong that Congress intended the statutory 
provisions governing the general jurisdiction of those courts to control.” (320 U.S. at 
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page 300, 64 S. Ct. at page 97, 88 L. Ed. at page 64). This “obliteration of a right” 
theory was cited in the majority opinion in Leedom v. Kyne as substantiating their 
decision to allow judicial review of a Board decision on representation proceedings. It 
must be noted, however, that although the court in the Switchmen’s case spoke ap- 
provingly of the idea itself, it specifically rejected application of the doctrine to the 
case then being decided. The reason was that Congress provided that the Mediation 
Board should enforce the right of selection of representatives without interference, 
influence, or coercion. Therefore an adequate remedy was available and no resort to 
the courts was allowed. In the instant case, remedies are also available through a board, 
ie., the National Labor Relations Board. In Texas and N.O.R. Co. v. Brotherhood of 
Ry. and S.S. Clerks, 281 U.S. 548, 50 S. Ct. 427, 74 L. Ed. 1034(1929) a case involving 
the Railway Labor Act, it was claimed that since no remedy had been created for 
redress of a Congressionally-created right in suit, it was not intended that the right 
actually be enforced by legal proceedings. The court held otherwise, saying “As the 
prohibition was appropriate to the aim of Congress, and is capable of enforcement, the 
conclusion must be that enforcement was contemplated.” This may be distinguished 
from Leedom v. Kyne however, because this case involved a situation where Congress 
created a “right” but no tribunal for its enforcement. American Federation of Labor v. 
N.L.R.B., 308 U.S. 401, 60 S. Ct. 300, 84 L. Ed. 347(1940) also held that in certifica- 
tion proceedings under the N.L.R.A., a Board order is not a final order and thus not 
subject to judicial review except by petition under 10(c) asking for restraint of an 
unfair labor practice. 

It seems clearly to have been the intent of Congress to preclude judicial review in 
cases such as the instant one. When the Taft-Hartley amendments were being considered, 
it was felt that some change should be made in regard to judicial review of representation 
proceedings under the Wagner Act. Under the Act, in order for a dissatisfied person 
to obtain judicial review of a Board decision involving representation proceedings, he 
had to commit an unfair labor practice, e.g., refuse to bargain with the certified unit. 
To correct this situation a House amendment provided for appeal from a certification by 
any interested person, as from a final order of the Board. H.R. Rep. No. 245, 80th 
Congress, 1 Sess., p. 43. The House yielded to the view of the Senate conferees that 
such provision would permit dilatory tactics in representation proceedings, and the 
provision was rejected. H. Conf. Rep. No. 510, 80th Cong., 1st Sess., pp. 56-57. 

Although it is perhaps too early to tell exactly what the effect of the decision in the 
present case will be, it most probably will result in delaying tactics by both sides in 
some instances. As Mr. Justice Brennan says in his dissent in Leedom v. Kyne: 

“I daresay that the ingenuity of counsel will, after today’s decision, be entirely 
adequate to the task of finding some alleged ‘unlawful action,’ whether in statu- 
tory interpretation or otherwise, sufficient to get a foot in the District Court 
under 28 U.S.C. sec. 1337, 28 U.S.C.A. sec. 1337.” 

STEPHEN R. B oss, 3L. 
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Bob Ellsworth and Fred Six of Lawrence 
have moved the old Asher office into the 
new part of the bank, which is a new wing. 
They are doing pretty well, too. 

Tom Lillard of Topeka has had a bout 
with the hospital, but is out and going 
again. He goes to the office every day, and 
stays. 

Jack Bond told me he and Mrs. Bond 
were flying to Paris in March of 1960. He 
has bought a French economy car to be 
delivered at the airport when they arrive. 
They are taking off to tour the European 
continent in the new car. Jack doesn’t 
know about these new compact cars—he’d 
better take a can opener along. 

John Reid of Newton is the new police 
judge, having been elevated recently. 

Dave Wheeler of Newton got married 
October 4. Dave, don’t take any tips from 
Max Regier on how to raise a family. They 
are not cheaper by the dozen. 

Armin Weiskirch and Manford Holly of 
Wichita dissolved the partnership of about 
15 years standing. Armin went suburban. 
He is at Park City. This is just an “X” on 
the planning board at the moment. 

Ted Hill and Mearle Mason have a new 
ground floor location in a new building in 
West Wichita as of about September 1, and 
have taken in as a third member of the 
firm Hal Lockett, who, I understand, reads 


law books for amusement (so Ted said— 
and he reads them better in the library), 

Rodney Stone of Newton had a heart 
flurry in June. He closed the office pronto, 
and took the family vehicle with Stone and 
wife and went to Pueblo, Colorado, where 
he has a new grandchild, and spent the 
summer. He is back and going again now. 

Fred Ice and Art Turner have a re- 
modeled ground floor office in Newton, 
this as of about September 1. 

Alan Asher died in Long Beach, Cali- 
fornia, in the early summer. Ash left Law- 
rence a couple or three years ago, and was 
doing very well in Long Beach. I was sur- 
prised to hear of his demise. Henry Asher, 
his father, had been confined for the better 
part of a year, and died at Samaritan Lodge 
in Lawrence, November 15, 1959. 

Sherman Parks, a new boy in Topeka, 
is opening an office on his own. He was 
formerly in the employ of the government, 
and recently resigned to go into the prac- 
tice. 

Drew Hartnett and Lou Tickle have seen 
the light, moving to a new ground floor 
location on Santa Fe Street in Salina. Some- 
one said maybe Drew’s arches were show- 
ing the wear and tear of steps. 

Connie Achterberg has hied herself out 
to Salina, with an office of her own at 117% 
South Seventh Street. Connie said she was 
busy. I asked if she liked the idea of being 
on her own, and she said “immensely.” 

Frank Lewis of Salina has moved up 
with Horace Santry and Joe Crowther. The 
address is South Santa Fe, about three 
blocks this side of McPherson. Anyhow, 
they like it out there, and they aren’t alone. 
Art Dillingham and Bob Marietta are out 
there too. 




















Keith Sayler has moved up on the main 
street of Topeka. The First National Bank 
Building is the new address. He is with 
Dave Fisher and Pat Patterson. Ascough, 
Bausch and O’Brien is the change after 
Keith Sayler went out, with offices in the 
same place, the Insurance Building. 

A change in the city attorneyship at To- 
peka took place with the change in the 
administration. Myron Listrom went out 
and retired to his own office, while Carl 
Zimmerman, Lou Eisenbarth, Bill McCor- 
mick and Bill Stewart comprise the new 
staff at the city hall legal department. 

Jim Hope also left the city counselor’s 
office, and is now devoting full time to the 
firm of Townsend, Jandera, and Hope. 
Jim didn’t say so, but I did get the impres- 
sion that he had to take over in part while 
Bill Townsend and Mrs. Townsend flew to 
Paris to look at the new winter fashions. 
Bill talked about the trip taking a week. 
I guess maybe he is right—the flight takes 
eight hours. 

Lawrence Wheeler, John Dekker, and 
Nick Klein have a new office location in 
the Brown Building at Wichita. I under- 
stood that when Nick moved in the old 
office became too small. 

Walter Griffin of Marysville has retired 
and moved to Mississippi. We wish him 
a happy southern holiday. 

John Schovee has left Harold Hughes in 
Manhattan to go back to Rochester, New 
York, with a firm of patent lawyers. 

Stan Sager was with Schroeder, Heeney 
and Groff, tax specialists in the First Na- 
tional Bank Building at Topeka. Stan went 
to Albuquerque, New Mexico, to take up 
where he left off in Topeka. 

Lee Stanford has a new office in Con- 
cordia. By all present standards it is one 
of the best appointed offices I have seen. 
Lee has been in it since July. It is located 
across the street from the new courthouse. 

Don Everett of Manhattan, and Dan 
Myers of Wakefield flew to Norman to see 
K.U. and O.U. engage in the annual event. 

Judge McCamish died in Kansas City at 
the age of 96. Judge McCamish made a 
good many Kansas lawyers Form Book 
minded, and, incidentally, helped make a 
lot of good lawyers. He lived a long time 
in the legal profession, and died in it. The 
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last time I saw him he wanted to revise 
the Form Book. 

Warren Kopke of Great Bend was named 
president of the Fort Hays School Alumni 
at its last meeting. 

Bill Eddy of Marysville has had a bout 
with the hospital. Bill is back at work now, 
after a month of high blood pressure. 

Bob Galloway of Marysville, like so many 
Kansas lawyers, got the pheasant bug. He, 
too, is in South Dakota. 

The Salina Journal comes out tonight 
with Jim Mize amusing himself by pulling 
his daughter’s hair at a school party. A 
month ago Tom Lillard had his picture in 
the same spot reading a legal document to 
a horse. Now it is C.L.’s turn to come up 
with a picture in the paper. What are you 
going to do, C.L.? 

Herb Howland of Atwood died in Sep- 
tember. Herb had been probate judge for 
15 years or better. Another old timer left 
us. 

Jim Hyland of Washington died during 
the month of September, at the ripe old 
age of 82. He had been there a long time. 

Wilbur Geeding and Dean Matthew 
have dissolved their partnership at Wich- 
ita. Dean is going to Sedan to practice as 
of January 1, 1960, leaving Art Johnson to 
carry on with Wilbur. 

Tudor and Clarkson dissolved their part- 
nership in Wichita last March. I just found 
out about it. Tudor moved down. Clark- 
son and Goering is the new firm in the 
north end, at the same location. 

A combination of offices in Concordia 
give it a new look. The firm is Baldwin, 
Paulsen, Gibson, and Buechel. They were 
all on one floor. Anyhow, all they had to 
do was to open the door connecting to 
make one office, and they did just that. 

The new courthouse at Concordia is 
open, and the county officers are all moved 
in. It is quite a building. “Marble halls of 
justice” must have been the theme song as 
well as the practice. 

Earl Hodgson of Independence has taken 
the deputy county attorneyship of Craw- 
ford county, moving to Girard. I think Oc- 
tober 1 was the date. 

Dale and Hickman of Arkansas City 
dressed up the present office with new 
carpets, drapes, and furniture. It makes a 
very different appearance, and a good one. 
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Lloyd Roberts is just waiting to get into 
his new office in Winfield. Grant Cole, 
who is with Lloyd, showed me through the 
almost completed arrangement. It is quite 
a spread for a town the size of Winfield. 

Well, I wondered how long the Bar 
would go without another Bill Smith com- 
ing to the top. It happened. The name is 
the same, the men are different, but the 
character remains. Both are lawyers. The 
new Bill is with Hershberger, Patterson, 
Jones, and Thompson at Wichita. 

Bob Bishop is with Janicke and Her- 
locker at Winfield. Bob just came down 
recently—I think in August—to associate 
himself. Norris Walters is with Herk Mor- 
ris and Bob Bailey at Wichita. Norris 
came down from Salina, where he had 
started in the law practice with Harold 
Chase about six months ago. 

George Templar of Arkansas City 
dropped me a note, saying that “Dr. Lewis 
Simes of the Michigan University Law 
Faculty and the leading living authority on 
‘Future Interests’ will be honored at South- 
western College in Winfield, Kansas, of 
which school he is a graduate, next March 
7, 1960.” George also says: “The college 
is planning to have a dinner for him on 
the evening of March 7, which members 
of the Bar will be invited to attend. If be- 
tween now and then you will have another 
‘Hash’ column in the Bar Journal, you 
might care to announce this fact. I know 
of no better way to get the information to 
members of the Bar than to do this.” 

John Murray and Ken Metzger have 
joined up in an office association at Leaven- 
worth, and moved into the old Ben Endres 
office. Who knows, they may get all 
Endres’ clients. 

Don Amrein has associated himself with 
Andy Pflumm and Stu Mitchelson in Miss- 
ion. Don says he is set for life. I hope it 
will be a long one. 

Gene Hackler and Wilson Speer have 
formed a partnership in Olathe under the 
firm name Hackler and Speer. Gene went 
back to Harvard for a postgraduate course 
in estate planning, I believe it was. Check- 
ing the ledger over at the library, I see Gene 
has all the estate planning books borrowed. 
He must be sincere. 

Champ Graham of Emporia has moved 
to a large office, and, as far as I could see, 
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he is strictly on his own—no association, 
with enough room for about three. He 
may be preparing for posterity. Anyhow, 
he has a nice looking spread. 

Slew Strong of Topeka died early in No. 
vember. I missed the exact day. Slew had 
been ailing for some time—with a heart 
condition, I think. 

Frank Rayburn, an old Newton resident, 
is now with Winger, Nugent, and Raybum, 
with offices in the Waltower Building in 
Kansas City, Missouri. 

Bob and Mrs. Munroe of Augusta were 
Kansas City visitors the week of November 
15. I saw them on the street one day, but 
I was in the car and couldn't stop. 

Bob Reeder of Troy came to Kansas City 
one morning early. I saw him as he parked 
the car and came out of the lot, headed 
up toward the federal building. I assume 
he came to Kansas City to mail a letter, 

Lester Seacat died in Columbia, Mis- 
souri the night of November 12. Lester 
started at Cherryvale, where his father, as 
I remember, was a practicing physician. 
He later moved to Independence, and then 
to Kansas City. During a Republican ad- 
ministration in Missouri, he moved to Jef- 
ferson City, where he settled and practiced 
until he died. 

Frank Baldwin and his family were sur- 
prised one night by the entrance of an in- 
truder, who, at gun point, ordered them 
to accompany him, got the car and gasoline, 
drove the family to the edge of town, or- 
dered them out of the car, and proceeded 
to Belleville, where the law picked him up. 
Frank, you may want to prosecute. Youd 
better brush up a little on the criminal law 
you learned in the four years—as I remem- 
ber—that you spent as county attorney in 
Washington. 

Fred Robertson died in Kansas City at 
the age of 88. He came to Kansas City to 
take over as D.A., I think about the time 
I went with the Lawyers Co-op. I think 
he was still district attorney when Ed Bod- 
dington came down from K.U. and entered 
the office. In those days the old Brother- 
hood Building was new, and Ed and I were 
young. A long time ago. 

The district judges, along with the com- 
mittees, met in Wichita—the judges on 
Thursday, October 15, and the committees 
on Friday, October 16. A good many were 
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in attendance. The judges held an election 
of officers, or rather, a progression. Beryl 
Johnson went on as secretary-treasurer. 
This probably will put him in line for the 
presidency some day. The committees all 

good attendance, and something 
accomplished. Hugo Wedell talked about 
the supreme court nominating commission, 
and what it accomplished at the first meet- 
ing in Topeka held the preceding week. 
Clair Robb had his quartet warmed up 
and ready, but the time ran out. They 
were to sing for the mid-year meeting of 
the state Association. 

The Wichita bar will play a large part 
in the new courthouse dedication January 
15, 1960. I understand the ballroom at the 
Broadview has been acquired for the barn 
dance after the courthouse ceremonies in 
the afternoon. I think all lawyers are in- 
vited. “You all come,” anyhow. If you 
want to square dance, get a gal. 

Jack Griffith, after looking over the 
world in 80 days, landed with John Keach 
in the Muntzel-Keach Building at Mission. 
I think this is an office arrangement of 
about 90 days ago. 

Roger L. Davis announces the opening 
of an office restricted to tax matters only 
at suite 202, Professional Building, in Fort 
Lauderdale, Florida. He sent me an an- 
nouncement. I assume he is a Kansan. 
If I have met him, I don’t remember. 

Speaking about the Wichita bar and the 
general interest they have in all things 
civic as well as legal, on January 15 the 
courthouse dedication will include pres- 
entation to all district judges of a new 
judicial robe, and a luncheon where all 
lawyers of the state are invited. J. Lee 
Rankin will address the group. Mr. Rankin 
is the solicitor general of the United States. 
All of the Tenth Circuit Federal District 
Judges from Oklahoma, Kansas, and Ne- 
braska, the state justices of the three states 
mentioned, and district court judges from 
the state courts of Kansas have been 
invited. 

Ivan Kreig opened an office in La 
Crosse. He has degrees in business man- 
agement and engineering, as well as law. 
Maybe some of it will rub off on the 
town. 

In Ottawa Pete Pierson has taken in 
Dick Skoog to help out while Pete gets 
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his teeth repaired and ready to go again. 
Pete has had quite a siege with “teeth.” 
Dick says he likes the connection. 

Roscoe Redmond of Ottawa told me he 
had been sick for a year, and partially con- 
fined to his home through the period. He 
is out and going again now. This, I just 
learned. 

Bill Smelser of Emporia died the night 
of November 1 at Emporia. He, Judge I. 
T. Richardson, and Owen Samuel were all 
of the old group that were left. 

Orin Jordan of Beloit is not doing too 
well. He has been out for some time with 
an illness that does not respond too well 
to medical treatment. 

John Seeber is with Adams, Jones, and 
Robinson of Wichita. John told me this 
was his second year. These Wichita offices 
get so big that they take in a new man 
and I don’t see him until he gets on top. 

Hickey, Harner, Neubauer and Wilcox 
is the new firm at Liberal. Keith Wilcox 
went down from Sublette. I think Keith is 
still county attorney of Haskell county. 

John Steineger and Dick Reid have an 
office going in Kansas City under the firm 
name as above, with offices in the Siebers 
Building. 

Jim Barnett (no relation to the editor) 
and Wallace Berning are with Ross and 
Wells of Kansas City, with offices in the 
Huron Building. 

Making mention of the Huron Building, 
Dick Croker told me recently I had his 
name misspelled. For this I am sorry, and 
hasten to make correction. The column 
gets its name from its lack of formality, 
and misspelling is one of the “lacks.” Dick 
is with Boddington and Boddington. 

John McBride has left Pope and Martin 
and associated himself with White and 
Fry—this in Wichita. 

Ed Am and Dick Mullins of Wichita 
and I went quailing over the week end of 
November 21-22 up north of Manhattan. 
We had a good hunt, and a delightful 
week end. Fritz Stoskopf and Pat Hunt, 
both of Great Bend, happened along. 
Howard and Katie Harper of Junction City 
came down for dinner with us Saturday 
night. We almost had a convention, ex- 
cept for the fact that everybody was tired. 
We should do the same thing over some 
day soon. 
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The Central Kansas Bar Association held 
its winter party on November 7 at Junction 
City. A new idea was tried out to every- 
one’s satisfaction. In place of having the 
banquet and a speaker at night, they had 
the buffet at noon, and a real one too, then 
adjourned at four o'clock for an hour or 
two of further social activity, then wound it 
all up after that. Everybody went home 
in good time. It was one of the best meet- 
ings I have seen. The country club was 
crowded, with about 130 members in at- 
tendance. The Junction City boys had 
spared nothing. 

The Leavenworth Bar had their annual 
institute the night of November 4. This, 
too, was a rousing good party. The Leaven- 
worth boys, as usual, did their best to keep 
everybody happy. The Bannons’ had about 
50 of the visitors out to the house after the 
party. The house is so big we had to look 
for each other to say good night. The party 
was a huge success from all angles. My 
thanks again to Tim and Mrs. Bannon. 

George Melvin missed the Leavenworth 
party. He was being treated at Menorah 
Hospital in Kansas City for an eye condi- 
tion that seems to be stubborn and rather 
difficult to handle. I hope you are better, 
George, when you read this. 

Charlie Sparks, grandson of Judge Sparks 
who was formerly of Goodland and at one 
time a member of congress—I think he 
had a couple of terms in Washington—is 
with Tom Wood in the city attorney’s of- 
fice in the city hall at Wichita. 

Dean Smith is a new boy in Kansas City, 
with Al Kiesow in the Siebers Building. 
This as of June of this year. 

Paul Wunsch and Charlie Stewart are 
building a new office in Kingman, a ground 
floor job, with all the modern ideas and 
equipment. Somewhere I heard Paul was 
a potential candidate for governor. Better 
get the office lined up, Paul, before you 
leave for Topeka. 

Stan Barnhill is the newcomer to the 
office of Weary, Weary, and Sangster at 
Junction City. The firm has just com- 
pleted a new ground floor office on the 
main street, next door to Hoover and 
Schermerhorn. An abstract plant is in con- 
nection that looks like it could handle all 
the abstracts the clients bring in. 

There is very little I can say about the 
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sudden departure of our old and dear 
friend, Bill Beall. Everything has been 
said that can be said. 

Lewis C. Carter has opened an office 
in the Cope Building in Holton. I think 
this is the only change in Holton sing 
Estel Bruce gave up the idea of marrying, 
and that was a long time ago. I must get 
up to Holton some day soon and renew 
acquaintances. 

Dick Rumsey of Wichita, with Brick 
and Beaty in the Beacon Building, is open- 
ing an office in Cheney. He spends Satur. 
days at Cheney. The article didn’t say so, 
but I assume it’s diversity he needs. 

Erie Deines of WaKeeney has been ap. 
pointed to the committees on unauthorized 
practice and membership as well, so says 
the WaKeeney World under date of July 
30. Emie, my clip service is usually a 
little late. 

Jim Pearson and Bernis Terry are moving 
to a new location in Mission. Jim bought 
a residence just off the main corner, and 
had it remodeled into an office. He hopes 
to be settled by the first of the year. 

Ken Soden and John Cockran have a 
new location in the same building at Mis- 
sion. I think they moved in September. 

Otto Ziegelmeyer of Kansas City is leay- 
ing Charlie Lowder to retire, going over 
with Williamson, Cubbison, Vaughan, 
Hardy, and Cooke. Harold Harding is go- 
ing with Charlie Lowder, leaving Hugh 
Brownfield and Sam Terbovich. I think 
this has already happened as of about 
November 1. 

Howard Washburn and Bob Boyce have 
gone together as an office arrangement, 
with offices in the New Brotherhood Build- 
ing. This, I think, in September. 

George Thomas, Stan Lind, and Roy 
Cook have a new office at 712 Ann Street, 
one of those new type buildings with all 
the gadgets, music piped in, and all the 
conveniences of a well appointed spread. 
They have it arranged most handily. 

Ken Ray is also in the same building, 
and on the same floor with Thomas, Lind, 
and Cook. He has just moved over from 
Jerry Koehler and Al Herrod’s office. 

John Flinn of Wichita and I descended 
on Lyon county one Tuesday during quail 
season. We and the wind both started at 
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the same time, and the wind won out. The the dog out of it, then couldn’t unlock it 
eventful thing that happened was that when we got ready to eat. We went lunch- 
John put the lunch in the car trunk to keep less. So did the dog. 
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